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IN THE 


United States Court of kppeal 


For tHe District or Cotumsia CirculIr 


No. 14303 


INTERNATIONAL WoopworKeErs or America, Locau Umioxs 
6-7, 6-122, AFL-CIO, Petitioners, 


Vv. 


Narionat Lasor Rextations Boarp, Respondent. 


No. 14354 


Nationa Lasor Rexations Boarp, Petitioner, 
Vv. 


Pine Inpustriat Retations Committer, Inc., PonpErosa 
Moutpines, Inc., d/b/a PonpEROSA LUMBER Sass; 
Pauw Dann and Sam JoHnson, Co-Partners, d/b/a 
Tire Knor Prine Mut; Pump Dau and Harorp D. 
Bacay, Co-Partners, d/b/a Harotp Barcuay | Loc- 
cinc Company, Respondents. : 


JOINT APPENDIX 





On Petition to Review an Order of the 
National Labor Relations Board 





Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, 
International Woodworkers of America, Local Unions 6-7 
and 6-122, AFL-CIO, petitioners in No. 14303; the Na- 
tional Labour Relations Board, respondent in No. 14303 
and petitioner in No. 14354; Pine Industrial Relations 
Committee, Inc.; Ponderosa Mouldings, Inc., ce/b/a Pon- 
derosa Lumber Sales; Philip Dahl and Sam Johnson, Co- 
Partners, d/b/a Tite Knot Pine Mill; Philip Dahl and 
Harold D. Barclay, Co-Partners, d/b/a Harold Barclay 
Logging Company, Intervenors in No. 14303 and respond- 
ents in No. 14854; and Brooks-Seanlon, Ine. and Red 
Blanket Lumber Co., Inc., Intervenors in No. 14303; sub- 
ject to the approval of this Court, do hereby stipulate 
and agree as follows with respect to the issues, the dates 
for filing of the briefs, designations of record and Joint 
Appendix, and the method of citing the record herein: 


I. Briers anp Joint APPENDIX 


A. For the purpose of facilitating the work of the Court 
and the parties, it is agreed that the record shall be 
printed in a Joint Appendix and that the parties will ex- 
change typewritten drafts of briefs before preparing their 
designations of the portions of the record to be printed. 


B. The portions of the record designated for inclusion 
in the Joint Appendix shall be printed in the following 
order: 


1. Proceedings in this Court 
2. Proceedings before the Board 


a. Pleadings before the Board, if any. 


b. Testimony taken before the Trial Examiner. 


ce. Decision and Order of the Board and Intermediate 
Report of the Trial Examiner. (The Decision and Order 
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and the Intermediate Report will be renumbered, the first 
page of the Decision and Order being assigned the page 
number following the last page in the transcript of testi- 
mony) 


d. Exhibits introduced at the hearing. (Hach exhibit 
printed shall be identified at the top of each page with the 
name of the party introducing it and the exhibit number. 
E.g. C.C. Ex. 6, or P.I.R.C. Ex. 7, etc.) 


C. The procedure and schedule for filing briefs, deci: 
nations of record and Joint Appendix shall be as follows: 


1. Counsel for petitioner in No. 14303 shall serve on all 
parties one typewritten copy, in final form, of their brief 
on or before June 16, 1958. A typewritten copy of their 
designation of portions of the record to be included in the 
Joint Appendix shall be served on all parties by J uly 25, 
1958. 


2. Counsel for the National Labor Relations Bama, re- 
spondent in No. 14303 and petitioner in No. 14354, and 
counsel for the Intervenors in No. 14303, shall each serve 
upon all parties one typewritten copy, in final form, of 
their respective briefs on or before July 25, 1958. <A type- 
written copy of their designation of portions of the record 
to be included in the Joint Appendix shall be served on 
all parties by August 5, 1958. 


3. Counsel for respondents in No. 14354 shall serve on 
each party a typewritten copy, in final form, of their 
briefs on or before September 8, 1958. A typewritten 
copy of their designation of portions of the record to be 
included in the Joint Appendix shall be served on all Ys 
ties by September 18, 1958. 


4. Counsel for all parties may serve on all other paltles 
a typewritten copy, in final form, of their respective 
reply briefs, if any, on or before September 29, 1958. 
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5. Within 15 days after the service of their typewritten 
briefs, all parties shall file with the Court and serve on all 
other parties hereto, printed copies of their respective 
briefs. 


6. The printed Joint Appendix shall be filed in this 
Court and served on all parties hereto on or before Octo- 
ber 15, 1958. 


D. Each party shall bear the expense of printing in the 
Joint Appendix the portions of the record designated by 
him. 


E. In their respective briefs, the parties shall make 
reference to the testimony by citation of the pages of the 
original typewritten transcript of testimony. References 
to the Board’s Decision and Order and the Trial Exam- 
iner’s Intermediate Report shall be made by citing the 
page numbers thereof, as renumbered in accordance with 
paragraph B.2.c., above. All such pages to which reference 
will be made will appear in bold-face type on separate lines 
in the pages of the Joint Appendix. 


F. It is further agreed that any party and the Court, 
at and following the hearing in the case, may refer to any 
portion of the original transcript of record herein which 
has not been printed, to the same extent and effect as if 
such portions of the transcript had been printed or other- 
wise reproduced, it being understood that any portions of 
the record thus referred to will be printed in a supple- 
mental Joint Appendix if the Court directs the same to be 
printed. 


II. SraTEMENT OF THE ISSUES 


1. Whether the Board properly concluded that respond- 
ents in No. 14354, Pine, Ponderosa, Tite Knot, and Bar- 
clay, or any of them, violated Section 8(a)(5) and (1) of 


4 





the Act by failing to furnish to Local 6-7 requested infor- 
mation relating to the wages and other terms of employ- 
ment of individual employees. 


2. Whether the Board properly concluded that the 
failure or refusal of the respondents before the Board, 
Pine, Ponderosa, Tite Knot, Barclay, Brooks-Seanlon, and 
Red Blanket to produce the requested production and 
sales information did not constitute a violation of Section 
(8) (a) (5) and (1). 


3. Whether the Board properly concluded that the strike 
was not caused and/or prolonged by any unlawful refusal 
to furnish requested data, and hence the respondents be- 
fore the Board, named in paragraph 2 above, or any of 
them, had not violated Section 8(a)(3) and (1) of the Act 
by failing to offer full reinstatement to the strikers upon 
their unconditional applications. 


Dated this 24th day of March, 1958. 


Bernarp DuNAU 
Counsel for Petitioners in No. 1s, 303 


Marcet Matet-Prevost 
Assistant General Counsel, 
National Labor Relations Board | 

R. S. SMETHURST 
Counsel for Respondents in No. 14, 354 
and for Red Blanket Lumber Company, 
Inc., Intervenor in No. 14,303 


Ricwarp J. Fiynn 
Counsel for Books-Scanlon, Inc., 
Intervenor in No. 14,303 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Aprit Term, 1958 
No. 14,303 


INTERNATIONAL WoopworkKers OF AmeErRiIcA, Local UNIons 
6-7 anp 6-122, AFL-CIO, Petztioners, 


Vv. 
NationaL Lasor Rextatrions Boarp, Respondent, 
Pixge Inpustriat Reiations Commirtez, Inc., PonpErosa 
Movupines, Inc., d/b/a Ponperosa Lumper SaLes, 
Pui DauL anp Sam Jounson, Co-Partners, d/b/a 
Tire Knot Pine Mrz, Pumm Daxnt anp Haro D. 
Barciay, Co-Partners, d/b/a Harotp Barcuay Loceine 


Company, AND Rep Buanxet Lumser Company, Inc., 
Intervenors, 


Brooxks-Scanton, Inc., Intervenor. 


No. 14,354 
NationaL Lasor Rexuations Boarp, Petitioner, 
v. 


Pine InpusrriaL Retations Committees, Inc., et al., 
Respondents. 


Before: Fahy, Acting Chief Judge, in Chambers. 
Order 


Upon consideration of the motion of the National Labor 
Relations Board to amend the prehearing stipulation in 
this ease by extending the time for filing briefs and the 
joint appendix, and it appearing that all other parties 
consent, it is 





Orpverep that the time for filing briefs and the joint 
appendix be, and it is hereby, extended as follows: 


The National Labor Relations Board and inter- 
venors in case No. 14,303 shall serve upon all counsel 
in this case typewritten copies of their briefs and 
designations by September 8, 1958; 


Respondents in case No. 14,854 shall serve on all 
counsel typewritten copies of their briefs and desig- 
nations by October 8, 1958; 


Counsel for all parties shall serve upon all counsel 
typewritten copies of their reply briefs by November 
5, 1958 ; 


Within 15 days after service of the fy peucithen 
briefs, all parties shall file with the court and: serve 
upon all counsel printed copies of their briefs; 


The printed joint appendix shall be filed by Novem- 


ber 15, 1958. 
Dated: August 26, 1958. 





(1) 
EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
I 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINETEENTH REGION 


Case No. 36-CA-486 
Case No. 36-CA-627 
In the Matter of: 


Pixe InpustriaL Rexiations Comm™irrer, Inc., Brooxs- 
Scanton, Inc., Ponperosa Movunpryes, Inc., d/b/a 
Ponperosa Lumser Sates, Pom Dani anp Sam 
JoHnson, Co-Partners d/b/a Tire Knot Pine Muu, 
Pum Dani anp Harotp D. Barcuay, Co-Partners, 
d/b/a Barcuay Loccinc Company 


and 
Rep Buanxet Lumser Company, Inc. 


and 


INTERNATIONAL WoopworkErs oF America, Loca, Unions 
6-7 anp 6-122, CIO 


Court Room, City Hall 
Medford, Oregon. 
Monday, October 24, 1955. 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10 o’clock, a.m. 


BEFORE: 
Martin §. Bennett, Ese., Trial Examiner. 
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APPEARANCES: 


t Me.ton Boyp, Ese., : 
” 407 U. S. Court House, Seattle, Washington, 
ol appearing on behalf of General Counsel, National 
> Labor Relations Board. : 
¢ Bascock, Russeut & McGrorce : 
” by Wo. A. Bascock, Esq., 
»* 410 Times Building, Portland, Oregon, appearing 
~ on behalf of International Woodworkers of 
t 2 : 
‘ America, Local Unions 6-7 and 6-122, clo, the 
‘ Charging Parties. 
¢ Tim SULLIVAN, | 
420 Main Street, Klamath Falls, Oregon, appear- 
ing on behalf of International Woodworkers of 
% America, Local Unions 6-7 and 6-122, clo, the 
& Charging Parties. 
” Kine, Mier, Anperson, Naso & YERKE 
by Jonn W. Hu, Eso., : 
> 926 American Bank Building, Portland, Oregon, 
appearing on behalf of Brooks-Scanlon, The, 2 
U Respondent. 
A MaxwELL anp GoppaRD 
. by R. B. Maxwe tt, Eso., 
. First Federal Savings & Loan Building, Klamath 
é Falls, Oregon, appearing on behalf of Pine In- 
7 dustrial Relations Committee, Inc., Ponderosa 
Mouldings, Tite Knot Pine Mill, Barclay Logging 
hk t 
: 9 
» 





(2) 
Company, Red Blanket Lumber Company, Re- 
spondents. 

* # Ba * ‘* 1 ae * et * 


(Thereupon the documents heretofore marked General 
Counsel’s Exhibits Nos. 1-A to 1-V, inclusive, for indentifi- 
cation, were received in evidence.) 


* * * * * * a * * * 


49 


Mr. Boyd: With some trepidation, I call as our first wit- 
ness under Rule 43(b) Mr. Chet Irving. 


C. L. Irving 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


* ® * * * * * 5 * aa 


Q. What is your employment? A. I’m the managing 
Vice President of Pine Industrial Relations Committee, 
Incorporated. 

Q. Has that been your title—was that your title in 1954? 
A. No. 

Q. Your title in 54 was what? A. Secretary-Manager. 

Trial Examiner: When did your title change? 

The Witness: Early in September of this year. 


* 2 bd * * * * * * * 


Sl 


Q. And who, generally speaking, comprises the member- 
ship of PIRC? A. The membership of PIRC is composed 
of member companies. 


* * s * * s * s & ® 
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_& & & 6 


a 
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46 


~~ FY 


(72) 


52 


Mr. Boyd: First, I ask that the following be marked Gen- 
eral Counsel’s 2, made up of 2-A and 2-B. | 


e * * * * * * * * * 


Q. (By Mr. Boyd) I direct your attention to the docu- 
ments so marked and ask whether that is a true and con- 
formed copy of portion A thereof of the Articles of Incor- 
poration, and section B thereof of the By-Laws of PIRC 
as they were effective in 1954? A. Yes, * * * 


* * % * * * * *% * * 
71 


Q. Now, as to the negotiations that have been carried on 
with District 6 and the meetings with Pine Industrial Rela- 
tions and the meetings with the Northwestern Negotiating 
Committee with PIRC, have they been separate from the 
negotiations with District 13? A. Of recent years, ue Em- 
ployers Committee has met with 


72 


Northwest Regional Negotiating Committee, who claim to 
represent both some of the California unions and some of 
the Oregon unions, and sometimes not all of them. 
% * * * * co * * * cd 
Q. (By Mr. Boyd) Now, with respect to the year of 1954 
and the negotiations that took place then, were the unions 
within District 6, or some of them, and the unions that were 
within District 13 of the IWA represented through ai com- 
mittee known as the Northwest Regional Negotiating Com- 
mittee? A. According to the best of my information, many 
unions in District 13 and District 6 were represented by 
the Northwest Regional Negotiating Committee, and there 
were some to my knowledge that were not. 


* * * we * * * * * * 


11 








(73) 


73 


Q. Was this pattern of dealing with the Northwest Re- 
gional Negotiating Committee—did that originate in 1954, 
or had it existed in prior years? A. It had existed during 
prior years. 


& bad * ae * ad * * * * 


74 


Q. Is it correct to say that since—well, at least since 1947 
the PIRC has carried on negotiations with the Northwest 
Regional Negotiating Committee? A. Employer Commit- 
tees have carried on negotiations with the Northwest Re- 
gional Negotiating Committee since that date and probably 
a little prior thereto. 

Trial Examiner: What do you mean by the term ‘‘Em- 
ployer Committee’’? 

The Witness: A group of employers who are involved in 
negotiations give authority to certain individuals as an 
Employer Committee to represent them in discussions with 
the union representatives. Those individuals may not be 
the same at each meeting, and it’s not given to them as 
individuals but to an Employer Committee. 

Trial Examiner: How is the committee chosen? 

The Witness: The committee is chosen by my own noti- 
fication to the people that I have known through the years 
who will be available for that work, who will have the time 
to do it, or who may be able to be available on a particular 
day on which the meeting is to be held. 


* * & * & * * * ak * 


738 


Q. Well, but the point of my inquiry—perhaps I poorly 
phrased the question—the point of my inquiry was that in 
years prior to ’54, there were wage increases negotiated 
that ultimately were accepted, and they were accepted 
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among your members, not all of your members perhaps, 
but prevailingly among ! 
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your members in Districts 6 and 138? A. There were rec- 
ommendations for wage increases that were recommended 
down to the local level and ultimately— 

Q. Adopted? A. —by local action were quite | often 
adopted. 


2 * 


Q. But directing your attention now in inverse order, if 
I may, to Column 4 under CIO, is it not true that in ’52 the 
pine operators did agree upon a seven and a half cent in- 
crease? 


* * * * * * * * * * 


The Witness: I would say that we agreed to a similar 
increase during that year. 


* * * * * m * * * * 


Q. Now, the next question: With respect to 751, did not 
the operators agree to a twelve and a half cents increase 
in 751? 


A. In the wage increases, yes, that was the sum total of 
our agreement then. 


me * * * me * * * * | ” 


Q. (By Mr. Boyd) And in 1950, the negotiations resulted 
in the adoption of a five cent increase? A. I think that’ S 
right. 

Q. Now, earlier in ’50, there was agreed to and adopted 
what was a seven and a half cent cost that was allocated to 
health and welfare by the fir operators—I mean—by the 
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pine operators in this area, dealing with Districts 6 and 13? 
A. By some of the pine operators. I can think of one who 
did not increase wages by seven and a half cents for the 
health and welfare. 

Q. But the pattern prevailed in most of them, didn’t it? 
A. Yes, it did. 


Q. (By Mr. Boyd) Mr. Irving, I hand you document 
marked for identification—a group of documents to be 
marked for identification General Counsel’s Exhibits 6-A, 
6-B, 6-C, and inquire of you whether these documents, or 
copies thereof, were transmitted to you by your employer 
members of the PIRC who had 


82 
dealings with—who in 1954 after the date of the document 


had dealings with the Northwest Regional Negotiating 
Committee? 


* * * * * s * * * * 


Q. (By Mr. Boyd) You recognize those, do you not, as 
the communication that was received by the various re- 
spondent employers inyolved in this proceeding? A. I rec- 
ognize it as a document that many of the employers re- 
ceived, and I think all those in this proceeding did except 
that alleged employer of Pine Industrial Relations Com- 
mittee did not receive one. 


* * * * + 
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(The documents heretofore marked General Counsel’s 
Exhibits Nos. 6-A, 6-B and 6-C for identification, were re- 
ceived in evidence.) 


* * % 
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88 : 
Q. (By Mr. Boyd) I now hand you the document which 
is marked General Counsel’s Exhibit No. 9. Do you know 
of its contents, Mr. Irving? A. Very well, sir. 


* * * * + * * * 
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Q. (By Mr. Boyd) Is it not true, Mr. Irving, that you 
did direct copies of this letter to each of the employer re- 
spondents involved in this proceeding except PIRC? A. 
This is a general bulletin to all members of PIRC and in- 
cluded on our mailing list at that time were the respondent 
companies except PIRC. 


* * * * * * * * * * 


(The document heretofore marked General Counsel’s 
Exhibit No. 9 for identification, was received in evidence.) 


* * * * * % * * #: * 
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Q. (By Mr. Boyd) The next communication with respect 
to the same subject matter from you to the employer re- 
spondents here was in the form of a letter dated January 
13, 1954, which I have marked for identification General 
Counsel’s Exhibit 10, was it not? A. To the best of my 
knowledge, that is the next communication addressed to 
members of Pine Industrial Relations Committee, Incor- 
porated, in which I gave them information and our staff 
advice as to how to handle IWA 1. 
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(The document heretofore marked General Counsel’s Ex- 
hibit No. 10 for identification, was received in evidence.) 


* Ba & * * * * * ®: % 
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(The document heretofore marked General Counsel’s Ex- 
hibit No. 12 for identification, was received in evidence.) 


* * e * * * * s * * 

Q. (By Mr. Boyd) And following your mailing of Gen- 
eral Counsel’s Exhibit 12, you followed that up with a let- 
ter of January 25, marked for identification as General 
Counsel’s Exhibit 13, did you not, to which is attached the 
format of a letter to be written as you suggested? A. This 
is a letter prepared by myself and my office under the date 
of January 25, * * * 


* * * * * 


100 
(The document heretofore marked General Counsel’s Ex- 
hibit No. 13 for identification, was received in evidence.) 


* * z + * * * cd 5 * 
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(The document heretofore marked General Counsel’s Ex- 
hibit No. 15 for identification, was received in evidence.) 


* * cd * * * * * * * 
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Q. (By Mr. Boyd) Now, with respect to the date of Feb- 
ruary 11th of 1954, will you describe what did transpire in 
any dealings with the Northwest Regional Negotiating 
Committee? A. On February 11th, an employer group or 
an Employer Committee did meet with a committee in 
which there were some men identified to be as representa- 
tives of the Northwest Regional Negotiating Committee. 


cs * * * % cad * ca * * 
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Q. Representatives of PIRC? 
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The Witness: The employer companies’ representatives, 
who were present at the February 11th meeting, were: 
A. J. Glassow, B. L. Nutting, R. A. Murphy, G. C. Setzer, 
Kelly Callahan, Don Powers, W. I. Kesterson— 

Trial Examiner: What was the last one? 

The Witness: W. I. Kesterson. There were three PIRC 
staff members, who were present, namely myself, C. Gi 
Levis and Karl Glos pra. K, K. any 
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Q. Now, who was the principal spokesman for the North- 
west Regional Negotiating Committee at that meeting? 
A. The principal spokesman was Mr. J. E. Dicey. 

Q. And who was the principal spokesman for your com- 
mittee at that time? A. I was the spokesman for the pom 


ployer Committee. 
& ca e * | * 


Q. Well, specifically though, was there not in your hand 
at the time the copy of the letter on the format prepared 
by you, which is attached to General Counsel’s Exhibit 13, 
signed by each of the respondent companies in this pro- 
ceeding, which was the authority from those companies to 
that committee at that time? A. The employer members’ 
representatives that were present there were there as a 
result of this initial meeting which was arranged through 
the courtesy of Mr. Dicey so that the union could explain 
its demands and for the purpose, as outlined in this letter, 
to enable the employers to determine how they wanted to 
proceed in HeEOWAHONS. | 
* * & e s e * %* 
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(The documents heretofore marked General Counsel’s 
Exhibits Nos. 16-A to 16-E, inclusive, for a ta 
were received in evidence.) 
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Q. (By Mr. Boyd) Following the exchange of authoriza- 
tions or the identification of authorizations by each union, 
what is your recollection, Mr. Irving, of what developed 
beyond that at the meeting of February 11th? A. It’s my 
recollection that Mr. Dicey again very ably explained the 
three demands that appear on those letters that are dated 
about January 25. 


*. * * * * * * * * * 


Q. Proceed, please. A. That he went into some detail 
into the economic situation that might face the lumbering 
industry at that time as he saw it through the eyes of his 
researchers and advisers. He went into considerable de- 
tail about the alleged need for a correction of inequities in 
job rates, and job analysis and evaluation, and that por- 
tion of his explanation brought forth a good many ques- 
tions seeking explanation, both from myself and from some 
other people who were there representing the Employer 
Committee, and that he devoted not too much time to the 
issue of vacations, simply alleging that a third week of 
vacations after five years 
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of seniority was becoming a prevailing thing in American 
industry. 

It is my recollection that after his explanation of these 
three demands that he then looked specifically at one of the 
employers present, and I believe it was Mr. Glassow of 
Brooks-Seanlon, and asked if his company had submitted 
to the union the information requested on IWA 1, and that 
he received a negative answer. 

Q. From whom? A. From Mr. Glassow, that they had 
not submitted it, and he then asked Mr. Nutting of the 
Medford Corporation if his company had submitted the 
information that the Northwest Regional Negotiating Com- 
mittee had suggested on IWA 1, and that I then inter- 
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rupted the colloquy to point that those gentlemen were 
there simply to listen to an explanation of the union de- 
mands to determine how they wanted to proceed in collec- 
tive bargaining, whether on a group basis, or whether ‘they 
wanted to go into individual negotiations of their own 
operations, and that I advised the employers present: that 
they had no obligation to answer Mr. Dicey’s si at 
this particular meeting. 

I then turned to Mr. Dicey and told him that, so far as 
the staff employees of PIRC were concerned, we had ad- 
vised member companies that received the request from 
the Northwest Regional Negotiating Committee to supply 
information on Form IWA-1 that they had no ieee to 
supply it to the International. 
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It was then called to my attention that in this letter there 
was perhaps not a request from the local union, but an in- 
struction from the local union to comply with the Inter- 
national request made through its Northwest Regional 
Negotiating Committee, and I then told them that I was 
not advising employers to take the position of refusing to 
supply any or all of the information, but that we would 
permit the negotiations, as they developed, to determine 
what might be needed in the way of information from us as 
an Employer Committee to the Northwest Regional NEED 
tiating Committee. 

Trial Examiner: You considered the Northwest Bevional 
Negotiating Committee as a division of the International, 
totally apart from any connection with the locals? 

The Witness: I considered, sir, that the certified bar- 
gaining agents were local unions contracted with certain 
employers, and that the International and the Northwest 
Regional Negotiating Committee were other entities ‘that 
were negotiating on an industry basis with a great many 


19 





(117) 


other employers, located outside our area by many hun- 
dreds of miles. 

Q. (By Mr. Boyd) Was there more developed in the 
course of that meeting than what you have described? A. 
I have summarized it, I think, quite fairly. The meeting 
didn’t last any very long period of time, and I think I’ve 
summarized it quite fairly. 

Q. Well, to understand your answer, the last part of it 
seemed 
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to be in the negative, and I didn’t understand what you 
were saying affirmatively, if you said anything affirma- 
tively. What was it you said to the Northwest Committee 
and Mr. Dicey respecting the action which the companies 
would take in the matter of supplying the information re- 
quested on IWA Form 1? A. I did not tell him what ac- 
tion any company might take in that regard. I told him 
that for his information the full time staff, the hired men 
of the Pine Industrial Relations Committee, myself per- 
sonally, had advised member companies that they had no 
obligation to furnish the information to the Northwest 
Regional Negotiating Committee at the time it was asked 
of them, that I recognized that the local union had given 
certain instructions, and that I was advising our member 
companies not to get in a position of refusing to grant the 
information, but to keep it alive so that, if negotiations 
developed the fact that they were necessary to the union 
to go ahead and proceed, that they could supply part or all 
of the information. 

Now, you asked if that was all that developed with Mr. 
Dicey then. To the very best of my recollection, Mr. Dicey 
then went into quite a little speech in which he argued that 
they did need all of the information that they had asked 
for on IWA 1, and that was—at the conclusion of the meet- 
ing, I simply reiterated to the best of my recollection that 
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I had not advised the employers to refuse to give it, but to 
let collective bargaining determine what was neaeseayy in 
the way 
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of a reply to that request for information. 

Q. You say that you raised a point though concerning 
the production of this information, that they were under 
no obligation to supply the International? A. At the ‘time 
that they asked for it. 

Q. And Dicey responded by pointing out that the ee 
had instructed the companies to supply it to the Interna- 
tional? A. I’m not sure he pointed that out. I’m not, sure 
that I didn’t point it out myself. 

Q. Did you raise any other reason or excuse for not: ‘sup- 
plying it? A. Yes. I told Mr. Dicey that I had also ad- 
vised representatives of employers that I did not believe 
they would be required to duplicate information that they 
had already given to the local unions by contract or by 
practice. 

Q. To what did you refer there? Would you explain 
your reference? <A. Yes. 

Q. What was your explanation of that referent A. 
That many contracts had clauses that required the em- 
ployer to furnish seniority lists, or that required the em- 
ployer to attach to the contract a list of the wage rates 
that are the contractual wage rates, and I was referring 
there too to my own personal advice always since about 
1946 or °47 that wage schedules and seniority lists were 
things that I believed a 
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local union was entitled to in order to administer its con- 
tract properly. 

Q. Well, in making this comment at that time, you ° were 
apprised, were you not, that not all employers under the 
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contracts were obliged to supply seniority lists? A. That’s 
right. 

Q. And that not all of them had attached to their con- 
tracts wage schedules? A. That’s correct, but I also— 

Q. And not all of them showed the job classifications that 
were filled in that particular operation? A. That’s right, 
but I also— 

Q. And those that did not have the lists did not have the 
information correlated—or collated, I should say, isn’t that 
correct? A. J know that the contracts didn’t provide for 
ail this, ** * 
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Q. Very well. Was there any other point discussed with 
respect to the production of the [WA Form 1 information? 
A. Yes. 

Q. What? A. Near the end of the meeting, it was about 
to break up, there was stir and ado around the table, and 
I looked at Mr. Dicey and said, ‘‘The one thing I’m rea- 
sonably sure of in advising my members is that, if they 
should supply any of this information, they don’t have to 
use [WA 1 in order to do it.”’ 

Mr. Dicey in the same spirit and half good humor smiled 
and said, ‘‘You’re probably right about that.’’ 


* * ® # we ae * & * w 
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Q. Was there a further reference to this thing of using 
Form IWA 1, and I have in mind another number of IWA 
forms? A. Yes. I recall remarking rather facetiously that 
I thought that the Northwest Regional Negotiating Com- 
mittee and the International Research Department had cer- 
tainly not handled the approach in the request for this in- 
formation in what I would call a diplomatic fashion, and 
that one of the things that probably concerned employers 
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about IWA 1 that there appeared to be no end to it, and 
they wondered if there could not be IWA 1,000, 000 some 
time. 


* * * * * * * #* * | * 


Q. You did remark about that at the time you mentioned 
this Form IWA 1, did you not? A. Now, there, since you’ve 
brought it up, I recall another comment that I mentioned, 
and that was that at least one of the employers that I' ‘Knew 

about had received a letter from Mr. : 
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Kenney of the Research and Education Department, in 
which Mr. Kenney had almost admitted that there was no 
obligation to supply the information to the Northwest Re- 
gional Negotiating Committee unless the local union raised 
the question. 

Q. Did you say that you had such a letter? A. That I 
had seen such a letter, a copy of such a letter, and that I 
also noted that the Northwest Regional Negotiating Com- 
mittee was making promises that all of the information 
would be kept confidential, and I commented that it was my 
understanding of the National Labor Relations Board rul- 
ings that, if you used statistics and information in negotia- 
tions and you had the source and the background, and that 
the other party asked for them, you had the duty to supply 
it to them. So, I didn’t know whether they could egelly 
keep them confidential or not. 


* * * 


(The documents heretofore marked General Counsel’s 
Exhibits Nos. 17, 18 and 19 for identification, were received 
in evidence.) 
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Tuesday, October 25, 1955. 


135 


Q. With respect to the contract demands, to-wit the de- 
mand of the general wage increase, the demand to elimi- 
nate inequities—job rate inequities, and the demand for 
vacation pay, did you 
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make any response to that proposal by the Northwest Com- 
mittee at that time? A. No. 

Q. What explanation did you give of making no re- 
sponse? A. I told them that the meeting had been ar- 
ranged simply so the employers could hear their explana- 
tion of the demands so that they would know how to pro- 


ceed in collective bargaining, how they wanted to proceed, 
whether on a group basis or on an individual basis at the 
local level, and I thought that we now had sufficient infor- 
mation to come to a decision on it and the employers could 
now make up their minds which way they wanted to pro- 
ceed in collective bargaining, and that was it. 
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Q. Did you have a formal meeting with that committee 
thereafter? A. I don’t think there was a formal meeting, 
but we did get together in conference, * * * 


* * as * 


Q. No. I understood that you said you asked your em- 
ployer members to come forward with reports of infor- 
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mation relating to their operations, the demands made 
upon them. If I misunderstood you, describe please what 
was it. A. It was misunderstood perhaps what they were 
asked to do. They were asked to give their ideas of the 
economic situation facing the industry, and their ideas as 
to whether or not the cost increases were in the picture. 
It was strictly an exchange of information meeting. ; 

Q. What was decided as a result of it? A. It was de- 
cided as a result of the meeting, it’s my recollection of it, 
that there was no formal action taken, but it was summa- 
rized what had occurred. I told them it was my under- 
standing that it was the sense of the meeting that our em- 
ployer negotiating committee make available to members, 
who were faced with IWA demands, the opportunity to 
give a limited authority for negotiations and proceed'on a 
group basis as they had in the past, and there being no 
dissent from my summary of the situation as I saw if, the 
meeting was adjourned. 

Q. That is—what was—well, was that the basis of the 
authorization that you later identified the committee as 
having? A. It was as a result of that meeting that a later 
formal authority suggestion was mailed to employers. 

Trial Examiner: As I understand it, you agreed at: that 
time to have a committee represent members of the PIRC? 
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The Witness: In collective bargaining with the—that’s 
true, sir, to represent them in collective bargaining with 
the Northwest Regional Negotiating Committee on the 
items that had been assigned to the Northwest Regional 
Negotiating Committee by the local unions. 

Trial Examiner: Those are the three items that bey 
specified in their letters to the individual employers? | 

The Witness: Yes, sir. 
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Trial Examiner: And this was a committee to bargain 
on a group basis, or otherwise? 

The Witness: No formal committee was appointed. I 
told them that I assumed I had instructions to seek author- 
ities on the basis of which a committee could be arranged 
to meet with the Northwest Regional Negotiating Com- 
mittee. 


co * ak * * & * * * ” 
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Q. (By Mr. Boyd) Well, then, are you able to state who 
was present and participated in what you refer to as the 
employer conference? A. Well, on— 

Q. I mean on March 12th. A. On March 12th, 1954, the 
following employers’ representatives gathered in my office 
for a pre-meeting conference and remained through the 
negotiations: B. L. Nutting, Ivan Kesterson, Wilbur Kes- 
terson— 

Q. Wilbur Kesterson? A. Yes, sir—Robert Murphy, E. 
C. Engstrom, Don Powers, Philip Dahl, A. J. Glassow, 
together with three staff employees of the Pine Industrial 
Relations Committee, and myself, C. L. 
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Irving, Keith Henry, and Karl Glos. 

Q. May I interrupt to make certain of two names you 
have given? Do I understand you to say that Philip Dahl 
participated in the conference before the negotiation meet- 
ing? <A. Yes, sir. 

Q. Did I understand you to say that Philip Dahl partici- 
pated in the negotiation meeting? A. Mr. Dahl was pres- 
ent at both meetings to the best of my recollection. 


* * * * * & * * * * 
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Trial Examiner: Coming back to the composition of the 
employer negotiating committee meeting on March 12, was 
this a 
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committee that you had selected? 

The Witness: It is a committee that I had accertained 
could be present on that date, that I had selected: from 
among the list of employer representatives who were 
involved in negotiations. 


™ * * ie * 


Q. Where the discussion at the time had relation to the fir 
operators negotiations with the Northwest Committee, did 
it not, on February 10th? A. No, sir. The discussions had 
to do with the entire economic picture that was facing the 
lumber industry. It was my intent to arm myself with all 
of the information I possibly could to assemble for the use 
of the Employer Committee in the task in front of them. 


* * * * * * * * * 
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Q. Now, directing your attention to the negotiations 
which took place on March 12th, they took place where? 
A. Klamath Falls, Oregon, in the Pine Industrial Relations 
Committee Conference room. 


* Me * * 


Q. And who of those, whom you have identified, was 
the spokesman for the Northwest Regional N egotiating 
Committee in that group? A. Mr. Dicey was the chief 
spokesman of that. 


* ™ * * 
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Q. What was the order of business? A. Will you give 
us and outline of what developed in the course of the meet- 
ing? <A. It’s my recollection that it was at this meeting 
that Mr. Dicey, who incidentally arrived three minutes 
late, probably 
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due to a transportation problem, that he told us that they 
had determined upon a specified wage demand of 12 and 
one-half cents per hour and went into more detail so as to 
justify the demand, and also— 


Q. Very well. Then passing that point? A. And then 
he went into the job analysis and evaluation program, and 
just a little bit on the vacation issue. He had already made 
previous arguments on these, and he put in in more detail 
than in his explanation of February 11th on all three of 
these things. 

Q. Well, did I miss something? Maybe I misunderstood 
you. Did you say that he went into the job evaluation plan 
slightly? Was that your expression? A. I’d say he spent 
more time on the job evaluation plan than he did on the 
other two issues. 

Q. Thank you. And what developed beyond that? A. 
Beyond that, I asked certain questions of Mr. Dicey and 
engaged in argument with him as to certain points, and 
at 3:00 
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p. m. or approximately 3:00 p. m., we adjourned for an 
employer caucus at our request. 
& * * * * ? 
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Q. I don’t want to burden the record with repetition, but 
my intendment was to ask you as to the points that you 
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made, the outline, if you could outline it, the points: that 
you made in the course of your negotiations. A. Well, 
I made the point that our rates had more than kept up with 
the increase in the cost of living and in the change of the 
cost of living; that our wage rates compared most favor- 
ably with those in other industries; and, on an actual basis, 
presented figures to show that they compared most favor- 
able with other industries in the State of California, and 
with other industries in the State of Oregon, and argued 
that we were considerably above average in all compar- 
isons. 

We presented a national figure of productivity and 
attempted to show to our own satisfaction, that on a 
national basis labor has received in excess of 50 per cent of 
the results of increased productivity. We cited a Govern- 
ment report that demonstated that profits were down 
sharply as compared to previous years, and we analyzed 
West Coast Lumberman’s Association 
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published statistics on production, orders, shipments un- 
filled orders, and the inventory. 

We further analyzed the published bulletins that they 
publish on price trends, and we specifically then pointed 
out the difference between the rail and truck picture on 
West Coast Lumberman’s Association releases to that of 
the cargo mills because the three plants in the Rogue 
River Valley that were primarily fir plants were rail and 
truck mills, not cargo mills. 

Q. By ‘‘eargo mills’’, define that for the eseord, A. 
Well, my understanding of a cargo mill is a mill that’s 
located where they can ship a big portion of their produc- 
tion by water. : 

Q. Directly from the mill site? A. Directly from the 
mill site or from some dock. ! 
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Q. Before proceeding, you have made reference now to 
West Coast Lumbermen’s Association. Is that a third 
association among the fir operators on the West Coast? 
A. Yes, it is. 

Q. And while we’re on that subject, for the record, does 
a substantial number of your members belong to the West- 
ern Pine Association, which you referred to earlier in your 
testimony? A. A substantial number does belong to 
Western Pine Association. 

Q. Now, proceed. 


n * * * Ld 


A. We then took similar releases, where available, from 
the Western Pine Association, analyzed the price trends 
which were steadily downward, and did that by the various 
species that are accounted for on those Western Pine 
releases. 

Then we moved into Point No. 2, the job analysis and 
evaluation, and pointed out and highlighted the standard- 
ization aspects of industry-wide basis that appeared to be 
inherent in the union demands. 


* * * * * * * * * * 


A. Well, they wanted a job analysis and evaluation to 
be conducted with one of a couple suggested approaches 
that would result in application throughout the entire 
western lumber industry, with the further provision that 
it should result in a standardization of wage rates on the 
same jobs to a spread of no less than 10 cents an hour from 
operation to operation. They argued there was some basis 
for that as the spread was far greater than that in some 
job titles. 

We highlighted what we belived was the centeralized 
control and regimentation aspect of the demand with its 
control to be placed in the hands of the International at 
Portland, Oregon. 
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Q. Centralized control of the evaluation program? A. 
Of the analysis and evaluation, and the results from their 
proposed analysis and evaluation, should we agree to it. 

Q. Explain that. I don’t follow you. I don’t get | your 
point. 
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A. It’s my recollection that they were going to supervise 
the application of the results of the analysis and evaluation 
with some permanent committee. 

Q. Supervise the results of the evaluation? A. eal sir. 

Q. And that is where you equated that to centralized 
control? Was that your point? A. Yes, sir; and we high- 
lighted the fact, which appeared to us to be another pro- 
posal for complete industry-wide bargaining in the western 
fir as to job names, job duties, and job rates. We were 
aware of the differences that existed in the rates as between 
the same jobs, and they had been reached by collective 
bargaining through the process of the years in which em- 
ployees had been represented by unions. : 


* * * * * * bd * * | & 


We dwelt on the vacation issue not much longer than the 
union committee had dwelt on it, and we simply stated 
that from all the research, we could find no real big trend, 
overpowing trend, to establish a three weeks vacation 
after five years of service, and pointed out that we were 
already going beyond any 
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trend that we knew about when we granted two weeks 
vacation for three years of service. 

We then took the position that we would refuse—the 
employers negotiating committee refused to recommend to 
the employers represented for recommendation purposes 
anything that involved a cost increase, and stated that we 
were willing to recommend to those employers, that is, the 
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Employer Committee was willing to recommend to them a 
renewal of their contracts for another years. 


s * * * * * * * e * 
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Q. Coming back to your presentation of your position, 
which you have just outlined to us, do I understand that in 
presenting your response to the demand for the general 
wage increase, you related that you summarized certain 
figures that were available to the association. You 
presented that. Was it the point of your position that you 
were unable to grant a wage increase? A. If you are 
asking we pled inability to pay, we did not. 

Q. Was mention made of that in the course of your 
negotiation? A. I think Mr. Dicey asked me if our em- 
ployers were pleading inability to pay. 

Q. What was your response? A. That we were not 
pleading inability to pay, but that we were simply arguing 
and stating that it would be completely unwise faced with 
the market and economic trends, as we analyzed them, to 
deliberately increase costs. 


* * * * * * - * * & 
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Q. Yes, I know, but I want to finish my question. Did 
you not make the point it was not a question of the inability 
to pay, but it was the inadvisability of it? A. I just have 
testified, sir, that it was unwise, and J think that includes 
‘‘inadvisable’’ too. 

Q. But did you not use the word ‘‘inadvisable’’ at 
that time, inadvisable to give the wage increase? A. I 
suspect that I did. 


Q. (By Mr. Boyd) With respect to the inadvisability to 
grant the wage increase, you say it was due to economic 
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trends and marketing factors? A. The continuing down- 
ward trends in the industry statistics that had been pub- 
lished and were available to us. 
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Q. And what were the figures that you detailed to sup- 
port that statement that it was inadvisable to grant a wage 
increase? A. Well, I pointed out the West Coast Lumber- 
men’s Association statistics that for December of 1953 
there was an average price recession of $6.13 under the 
average for 1953. That was the last month that— : 

Q. That was December? <A. The last month in the 
previous year, it was $6.13 under the average, and that 
could only mean that there was a bigger downward. trend. 
The 1953 average figure had been $5.79 under 1952, which 
was the time of the previous wage increase. 

Q. With respect to these figures, was it related to a 
competition of wood products with other products? A. No, 
sir. 

Q. To what was it related? <A. The price realization 
report published monthly by the West Coast Lumbermen’ S 
Association. 


& a * a * * e * * * 


Trial Examiner: What do you mean by price realization? 
The Witness: They publish—both of the trade associations 
that have been mentioned here publish a series monthly 
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price trend figures whereby by collecting the figures on the 
same basis each month a figure is developed that you can 
glance at and determine whether or not there has been or 
is a downward trend or an upward trend. 

Trial Examiner: In what? In sales? 

The Witness: In price realization, as— 
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Trial Examiner: You’re talking about retail? 

The Witness: As far as the Douglas Fir is concerned. 
No, not retail, sir, but— 

Trial Examiner: Manufacturers’ prices? 

The Witness: Yes. 

Trial Examiner: Prices realized by manufactures in 
their sales to— 

The Witness: In the West Coast Lumberman’s Associ- 
ation, as I understand it, that is a realization figure. 

Trial Examiner: In other words, the price of lumber was 
steadily falling? 

The Witness: Yes, sir. 

Trial Examiner: During 1953 and 1954? 

The Witness: During the first part of 1954, yes, sir. 

Q. (By Mr. Boyd) Now, what figures did you refer to to 
explain your point of the inadvisability to grant the wage 
increase? A. I pointed out to them that on the basis of the 
Western Pine Association published price trend, which is 
an index figure, 
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that since June of—that there had been a steady decline 
since June of 1953 of $5.15 in the index figure for Ponderosa 
Pine, a decline of $3.18 in the index figure for sugar pine, a 
decline of $10.56 since the high of April of 1951 in the index 
figure for larch and Douglas Fir, and a decline of $14.31 
since the high had been reached in May of 1951 in the index 
figure for larch and fir. 

Q. Now, was that the extent of the figures that you used 
to support your position? A. The only figure I used to 
support my contention was the downward trend of the pub- 
lished statistics of the West Coast Lumbermen’s Associ- 
ation. And the Western Pine Association. 

Q. My full question is: Is that the extent of the figures 
you used to support your contention that it was inadvisable 
to grant a wage increase? Were there other figures for 
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other contentions made by you with respect to that? A. 
Well, we pointed out that production figures were down, 
orders were down more than they were at the time of the 
previous negotiations, and shipments were down, that the 
unfilled order file was down, and that the inventories of 
stock figures were down. 

Q. And, specifically, did you in the presentation of your 
position contend that lumber products were currently com- 
peting with other types of products, such as gypsum board, 
plastics, rubber base materials? 
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A. I have specifie recollection of so arguing. It’s pope 
that I did. I don’t find a reference to it. 

Q. Or of paper products? That lumber was in competi- 
tion with paper products? <A. Yes, sir, with particular 
reference to box factories and the workess in the box 
factories, and the companies who operate box factories. 
We did point out the inroads of competitive products, such 
as fibreboard and paperboard, and the box shook market, 
and pointed out to them that the production of box shook 
was 769,386,000 in 1946, and in 1953, seven years later, the 
last full year for waieli we had production, it was: ely 
528,290,000. 

Q. Those were the figures you had at that time? A. ‘Yes, 
sir. 

Q. Did you make mention of competition between faibex 
and aluminum or construction materials, and plastics, and 
the other—and steel? A. I have no recollection of doing it. 
I have done it many times in the past. Maybe I did: that 
time, but I have no independent recollection of that parti- 
cular thing. | 


* * * * * e * * ! * 
Q. (By Mr. Boyd) With respect to the other point, which 
you say you responded to in some detail, aera | their 
proposal 
35 
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for elimination of job inequities and job evaluation, 
172 


A. They actually didn’t propose a pilot study or the 
method by which it should be done. They proposed that 
whatever was done should be paid for by the employer, 
that it should be participated in by a study committee 
representing the union and that the employer should pay 
them while they were working on that study. 


* * * * * * * * * * 
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Q. After your presentation. In chronology, what fol- 
lowed? <A. It’s my recollection that they questioned me 
on the statements that I had made; that some time before 
the meeting was over, we again reiterated our unwilling- 
ness to recommend to the employers who were represented 
by the Employer Committee anything but the extension of 
their contracts without change to their anniversary date 
of 1955, and that, as I said before I told them, that it was 
customary to place our proposition in writing and mail it 
to them. 


* * * * * * * * * * 
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Trial Examiner: Tell us what Dicey said and what you 
said. 

The Witness: Dicey simply complained slightly that the 
information from the employers had not come to them, and 
that they didn’t know whether 12 and a half cents was the 
right figure or not for the wage increase; that they had 
based it upon their studies in the published industry 
statistics. 
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(The documents heretofore marked General Counsel’s 
Exhibits Nos. 20 to 36, inclusive, for identification, were 
renumbered as follows: 20-A, 20-B, 21, 22-A, 22-B, :22-C, 
22-D, 23-A, 23-B, 24 to 29, 30-A, 30-B, 31, 32-A, 32-B, 32-C, 
33, 34 and 35-A, 35-B, and 35-C, all of which were received 
in evidence. No exhibit numbered 36 offered at this point.) 


* * * % * * * * % : * 
189 , 
Edward W. Kenney | 

a witness called by and on behalf of the General Counsel, 

being first duly sworn, was examined and testified as 
follows: | 


Direct Examination 


* * * * * * & * * * 


Q. And what is your employment? A. I’m Director of 
the Research and Education Department of the Interna- 
tional Woodworkers of America, located in Portland, 
Oregon. ! 


2 * * * * * * * * * 


Q. And you began with them when? A. In late 752. 

Q. Prior to that, what experience had you had in the field 
of | 

190 

economic research and statistical—assembly of statistical 
information? A. Well, I taught economics at Boston’ Uni- 
versity. I worked for the Government as an adviser to the 
War Labor Board on wage and salary administration. I 
also worked for the Internal Revenue Department and the 
Department of the Treasury for the United States. 

Q. Structurally, what is the relationship of the Bureau of 
Economies and Research of the International, or what- 
ever you call that, of the International? A. Well, the De- 
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partment of Research and Education is set up as part of the 
International Constitution, and its function is to provide 
statistical material, gather data, analyze market conditions, 
wages, and so forth, that relate to the economics of the 
lumber industry, economics generally, and to collective 
bargaining specifically . 

It includes advising the Internation Union of condi- 
tions in the lumber industry, both in this country and in 
foreign countries since we negotiate in Canada where the 
export market is the deciding factor by about 66 per cent of 
all the material that is shipped out of there; to assist the 
negotiating committees in the various areas of the Inter- 
national Union, both in Canada and the United States with 
their negotiations, as it relates to the statistical data. 


& * * * * * * * * * 


19] 
Q. I make available to you this copy of the Constitution 


and ask you to turn to the section to which you made 
reference and read into the record just that portion of it 
that relates to the functions of your department. A. 
Ariticle II, section 11: ‘*The International President shall 
appoint, subject to confirmation by the International 
Executive Board, a competent statistician whose duty it 
shall be to collect and compile stastics on the production, 
distribution and consumption of wood products and by- 
products thereof, including freight rates, market condi- 
tions, and any other matter that may be of benefit to the 
Union. 

‘‘Such statistics shall be made available to all local 
unions, District Councils, and negotiating committees. 
Additional assistants to further this work may be ap- 
pointed, whose number and compensation shall be fixed by 
the International Executive Board. 

“In conducting industry negotiations or in processing 
any case before any Government agency, established for the 
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purpose of settling labor disputes, negotiating committees 
shall be confined, where possible, to the use of the statistical 
department | 
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of the International Woodworkers of America.’’ 
* * * % *« * ae * a * 


Q. Is the Northwest Regional Negotiating Committee 
composed differently, composed of other people, than this 
policy committee? 
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A. Some of the same people, and some other people. 

Trial Examiner: Who comprised the negotiating com- 
mittee? 

The Witness: The negotiating committee was eee 
of elective representatives from the various districts, 
elected by the membership, to serve on the negotiating com- 
mittee, and, in some cases, they may turn out to be presi- 
dents of the District Councils, but only in one case to my 
knowledge was that true. | 


* & * * bs * * * * * 
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Q. All right. Now, proceed so we’ll understand and 
make it clear whether you’re talking about something that 
happened in 1953 or 54, or whether it was being done with 
reference to plans for that year? A. Well, in October, 
1953, the top policy committee, which comprised the Pres- 
idents of the District Councils, met in Portland, Oregon, 
to review the procedure by which the points would be 
determined for negotiations in the early spring with the 
employers. Then the rules and regulations were then set 
up, and by-laws for that general committee, and so forth, 
were set up at that time. 1 
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Q. Does that committeee have its own separate by-laws? 
A. That has its own separate by-laws and rules under which 
it operates, yes. There were some minor changes, but the 
major one was the elimination of what had up to that time 
been conducted as a broad conference, at which delegates 
from all of the local unions in the area, specifically the 
States that were mentioned previously to the Trial Exam- 
ineer, would send delegates to hear the economics picture 
presented and through them formulate demands. 

That was eliminated by the action of the policy com- 
mittee in October. 
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Q. And how were the demands formulated? That was 
my question. A. Then the demands were to be formulated 
on the basis that the local unions would poll their member- 
ship meetings as of an early date, perhaps in December, 
during the month of December and early January, to make 
known the things that they wanted to have discussed as 
points of negotiations. 

By a vote of the membership, the points that were 
selected by the local unions were then sent into their 
respective District Councils. The demands at that point 
were sifted by a committee in the District Councils, the 
Executive Boards of the District Councils, to see if there 
were any additional points that the district might be 
interested in having submitted to the negotiations, or 
whether or not there were some of the demands sent in by 
the local unions that the District Executive Board which 
represented the locals felt were not apropos at the time. 

Then the demands of the district office, each district 
office, would come in to Portland to the Research Depart- 
ment of the International Union, and the instructions of 
the district office to the Research Department were to look 
over the demands, study the statistics in relation to those 
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demands, and be ready to report to the policy committee 
and the negotiating committee on the advisability: and 
feasibility of the demands. 

Q. Did you make such report? A. Yes, I did. 
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Q. And as a result of that report, what demands were 
determined upon? A. Twelve and a half cent an hour 
wage increase across the board, a job analysis of the 
study—correction—a job analysis program to be paid for 
by the employers, and a third week of paid vacation after 
five years of seniority. 

Q. These were to be the contract demands? A. These 
were to be the broad contract demands that the overall 
Northwest Regional Negotiating Committee would nego- 
tiate for. In addition to that, there would be local demands 
at the local level, but we had no authority over those. 

Q. Now, what function, if any, did your department 
play with respect to formulating the presentation of these 
demands? A. Well, there was considerable work that was 
necessary in advance because of my first experience in 
negotiations in 753 with the employers associations, in 
which we used statistics of the various associations, the 
national statistics, in our bargaining to no avail because 
the employers associations were not willing to accept those 
statistics on the basis that they were not specific to them. 

Where the figures looked favorable, they would comment 
that that might be true in the overall picture, but it was 
not true of their particular segment or their particular 
operation. 

Having had that experience behind me in 53 I decided 
that in some respects much of their argument was probably 
well founded 
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and that we needed, in addition to national and industry 
association statistics, more specific statistics of companies 
and by segments of the industry, so that we ourselves 
could be able to answer among our own membership many 
of the demands that they might feel should be made upon 
the employer, as well as to be able to discuss with the 
employer intelligently some of the problems that existed 
within their own operation. 

Now, the statistics that are available form the association 
levels of the industry, as well as nationally, are very 
general in nature. They are not too conducive to collec- 
tive bargaining because of their generality. They are no 
more than an indication. They come out usually several 
months late where you can’t get a definate trend. 

Consequently, the unions do not have that kind of in- 
formation available to them until a couple of months after 
the information is put out, and then it gets to be old because 
in the hands of the employers they might have immediate 
and up-to-date information as to what exists right as of 
today in their associations, and then the associations 
published their reports a couple of months late. 

So, the only way I could think of in order to get this 
kind of information to supplement the association in- 
formation and the national information was by sending 
out a questionnaire to the employers that I had discussed 
with the local unions, to see whether or not they would be 
favorable to such an approach 
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to their negotiations. They were, by and large, favorable 
to such an approach. 

Q. Now, ‘‘they’’? is who? A. The local unions themselves 
were favorable to such an approach after I explained to 
them the reasons why we needed to use this sort of thing, 


42 





(200) 


and it was on that basis that in October and early Novem- 
ber we started to devise a form which we would send to 
the various employers, of whom we had 600 some odd i in 
this area, large, small, of all types. | 

Q. When you say this area, you are encompassing what 
area? A. I’m encompassing pine and fir. I’m encompass- 
ing the States of Montana, Idaho, Washington, Oregon, 
and California. There were 600 and some odd employers 
in that area. So, we sent out questionnaires to all of 
them. That was the Form IWA 1. 
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Trial Examiner: Before we get into that, I’d like the 
witness to state again why he wanted this information, as 
briefly as possible. 

The Witness: Yes. There are a number of reasons why 
I wanted it. 

Number 1 was the fact that I wanted to = more 
specific information about the segments and the particular 
operations within the industry to supplement the general 
information that came out of industry associations that 
were public knowledge, as well as national statistics. 

Q. (By Mr. Boyd) Was it simply to supplement these 
figures? A. No. I said this is one of the reasons that I 
wanted it. I wanted to supplement some figures that were 
already available to me with the idea in mind that we would 
be able—another reason—to discuss intelligently with our 
own people at a local level, company by company, if 
necessary, some of the particular problems on both sides 
that would affect whether or not we put in a demand for 
negotiation, or what kind of demand we might put in. 

Trial Examiner: You mean the type of demand the local 
would put in with you, or that the local would ake of the 
employer? 
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The Witness: That the local would make of the employer 
that would eventually come to our department to try to see 
whether or not it was feasible to be a broad point of nego- 
tiation for all employers. In other words, we would try 
to distinguish at that point whether it should be a local 
point at local level, to be dealt with at local level, or 
whether it was important enough to include it as a broad 
point for all employers and to affect the whole industry 
negotiations. 

In addition to that, we wanted to determine the changes 
that the industry was undergoing economically by segments 
of the industry. In other words, we knew that many com- 
panies were becoming more integrated than there were 
before in order to provide full utilization of the log. We 
knew too that there are certain segments of the industry 
that probably don’t do as well as other segments within 
the same operation. We wanted to know to what extent 
and what effect that might have in the employers overall 
picture with a view toward reviewing ourselves our own 
negotiation procedure as to whether or not we might still 
continue to do broad industry-wide negotiating, or whether 
it might be more feasible in certain places to deal with 
specific companies, or even by sepcific segments of the 
operation. 

These are things that would have to come into overall 
policy later on, but, without having these figures to begin 
with, without having these indications from the companies 
themselves, we would not be able to go before our own 
policy 
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committee with any constructive material that we could 
present as factual and as objectives to them that it was a 
good thing to do this. Otherwise, everything is thrown in 
altogether. 
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So, in effect, the Form IWA 1 was prepared as much 
for our own use within our own union, prior to any nego- 
tiations with the employers, as it was even to affect the 
employers in negotiations with the material that i be 

contained therein. 

In preparation for these negotations in 54, we made 
an analysis of the wage scales that were in existence as we 
had them in the office. 

Q. (By Mr. Boyd) To what extent did you have ‘them? 
A. We didn’t have very many of them. Out of the 600 
companies that we have in the International office, we 
probobly that around 65 or 70 wage scales. Naturally, it 
wouldn’t be necessary to have all 600 in there. I would 
say though that the 50 to 70 that we had in there were 
fairly representative of small, medium and large com- 
panies. 

Now, at the local level, where there were senaRed to be 
wage scales in the local offices, there were no wage scales— 
I wouldn’t say in all of the local offices, but in a great many 
cases, the local unions did not have wage scales up to date 
in their own unions. That is not provided for in the con- 
tracts as such. Seniority is provided for, and it shall be 
permitted to the local unions that they shall have such. 
Sometimes they did, and sometimes they didn’t, but they 
certainly 
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had more seniority than they did wage rates. 

By analyzing the wage rates in our International office of 
the same classification through the 65 different companies 
that we have the information for, which included pine, 
Douglas Fir, and so forth, we found that that there was an 
average differential in the sawmill end of the industry of 
a dollar. That was an average of a dollar—I’m sorry—an 
average of 60 cents. 
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Q. Differential of what, specifically? A. This was the 
differential overall, average differential between the high 
and the low that was being paid for the various operations 
in the sawmill end of the industry. 

Q. You arrived at that by averaging the wages of each of 
these employers, and then comparing those averages, is 
that it? A. That’s right. 

Q. And it’s that difference you speak of? A. That’s 
right. 


* * * * * * * * * * 


Q. (By Mr. Boyd) You prepared personally this Form 
IWA 1? A. Yes, sir. 

Q. Will you take that in hand and, column by column, ex- 
plain the use or the intended use or the expected use from 
the information to be adduced by it, and, first, preliminary, 
I would 
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inquire: In reaching your decision to formulate IWA 
Form 1, to what extent, if any, did you decide upon the 
elimination of the request for—or, rather the elimination 
of data, if there was any? A. Well, following along, I was 
building up to this, even beyond the answer to the General 
Counsel and the Trial Examiner, about one of the reasons 
why this came into existence, why this form came into exist- 
ence. It was as a result of looking at those wage scales and 
seeing the great differential that apparently existed be- 
tween the same jobs. That led us to believe that there 
were a great many inequities, that either the person was 
improperly classified, or he was being paid improper rates, 
but we could never determine this on the basis of just the 
wage scale. 

We would have to do that by knowing the person’s name, 
how he was classified on the payroll according to the com- 
pany, and the rate then that he was being paid. In other 
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words, if we had gone to the negotiations strictly on the 
wage scale alone, we thought that we would be going in with 
inadequate information, that these averages that we worked 
out were not exactly proper, and that, in fact, there might 
not have been this great differential in existence. 

Therefore, that was another reason for the information 
that was asked for in Columns 1, 2 and 3 of the form; Col- 
umn 1, the name of the employee; Column 2, the job classifi- 
cation; and we 
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explained in our guide sheet that that was to be what he was 
carried as on the payroll, and, if he was a combination rate, 
to say so; and then the hott rate that he was being paid 
acuording to the payroll status. 

These three things at this point were to give us an op- 
portunity to analyze more objectively and to obtain: more 
factually whether or not there were actually these inequi- 
ties, and to what extent they existed, and where. We knew 
of no other way of getting this information except by : wai 
the employers for it. 

Our timing for asking for it was the latter part of sans 
ber and the first part of January, so that it tied into the 
bookkeeping and payroll figuring of the companies that they 
would have to make in regard to the Internal Revenue 
reports for their employees, as well as coming to us prior 
to the time that we would also be determining our points for 
negotiation, so that at the same time possibly, with the 
knowledge that we were asking for this information, 
through the use of carbons, and so forth, they might be 
able to work and with one operation feare some sd this 
material out. 

Then Column 4, which was years of seniority, we nahin 
that, rather than ‘hey put down the specific number of years, 
that they just make a check mark as to what group of the 
three it happened to fall in, and, while the years of seniority 
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as such were on file with many of the local unions, they 
were not 
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on file with the majority of the local unions up-to-date, and, 
in addition to that, the seniority was to have an effect on 
our overall study of the hourly rate being paid, and also the 
other factors of vacation, which came later. 

There is a concerning relationship, that I point out, under 
6 that would bear on having the seniority picture before 
you on the same form, and the paid holiday Column 5, we 
asked that the employers check any one of these numbers 
from zero up to 7. Our contract calls in most cases for six 
paid holidays. There are less holidays, but no more, and 
the majority of them call for six. 

Our interest in the paid holidays was two-fold. What 
effect does seasonality of employment have on our industry 
to the extent that the employees are not able to qualify 
under the contract for the holidays? By that, I mean that 
they would have to be working so many days prior or on 
the payroll a certain time during the year in order to 
qualify for certain holidays. 

Q. To be specific and for the purpose of the record, when 
you refer to seasonality, where does that problem present 
itself? A. Well, it presents itself primarily in the logging 
operations where due to weather conditions the camps 
would be—the operation would be closed down, and, specifi- 
cally, perhaps the holidays of New Year’s and Christmas 
may not be earned at all on the basis of the fact that they 
didn’t meet the qualifications 
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under the contract. 
Q. What of the fire season closures? A. Fire season 
closures could affect this, as wel as snow in the wintertime 
in addition to that. 
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Now, in the holidays as well, there was a point that the 
AFL in their settlements some years back, when we got 
paid holidays and vacations, the AFL took their holidays 
in money in lieu of vacations, and at that time the em- 
ployers attached a cost to holidays, which, when they give 
their straight time hourly rate of pay in their association 
reports, they contend that it is weighted with the cost for 
holidays, and they attach the cost of one cent per holiday 
in most cases to this, and we have felt that we are not sure 
that the holidays, in fact, do cost one cent. So, we; were 
going to— 

Q. Why did you not thing that was true? What i dor: 
mation had come to you that would make you think that 
was not true? A. Well, in our local negotiations, people 
would get up in our local union meetings, where points to be 
brought in for negotiations are considered for negotiations, 
holidays would come up, and an individual on the floor 
would say, ‘‘ Look, I haven’t got all my holidays. I’ve only 
got two holidays this past year. I’m just not getting my 
holidays because the qualifications that exist in the contract 
prevent me from getting the holidays. Therefore, I move 
that the holiday provisions be altered and be made more 
flexible so that we can get holidays 


208 
in this.’’ 

That would be a demand, and this would keep coming up 
all the time. So, now, when an individual says that he 
doesn’t get a holiday, we can go on the basis that he prob- 
ably didn’t get them, but we have no way of getting it from 
everybody as to who got them and who didn’t get wheat, and 
to what extent. 

We did know that it was logical to assume under the 
logging end of the industry they would not get all, their 
holidays, but, once again, we had no real facts before us to 
substantiate it. We thought by going to the employers’ 
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records we would get it actually as to the number of holi- 
days that the great proportion of our people were getting. 

Q. You said that the employers in some instances had 
equated the holiday to one cent. Explain that. A. Well, 
at the time that they had to apply, I was not in negotiations 
at that time, but in 1952 I believe it was that, when they 
applied to the Wage Stabilization Board for holiday pay, 
they had to substantiate before the War Labor Board what 
the cost of these holidays was in order to keep within the 
wage stabilization, and the figures from the employers 
never agreed, as to what I say, on how much it was because 
company by company varied. Some of them said it might 
cost them a half a cent, and others said it might cost them 
three-quarters of a cent. Some said it probably cost them 
more, but they weren’t sure how much. 
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Q. A cent per what? A. A cent per hour. 

Q. A cent or a fraction of a cent per hour? A. Yes. 
That would be the cost for that particular company for 
holidays. 

Q. Per hour worked? <A. Yes, per year. 

Q. Per year? A. Yes. 

Q. Proceed. A. So, since the straight time hourly rate 
that we worked from so often here was being weighted by 
holidays to the extent holidays were costing the employer 
money, as to whether or not we should ask for a seventh 
holiday and have it come different than Christmas and New 
Year’s, let’s say, or whether or not we should get less 
stringent qualifications in our holiday clause— 

Q. What do you allude to in that? A. Well, I allude to 
the fact that, if we had made this analysis here on the holi- 
days, and if we determined, for example, that our people 
were only getting four out of six of the holidays, and we 
could see that that was happening mostly in the logging 
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end of the industry, that would be determined from this 
report. 

It might well have been that we would have either asked 
that there be less restrictive provisions in the bonday 
clause , 


210 
in the contract, or— 

Q. What are those restrictive provisions? That’s ‘ytd 
I’m asking you here. A. Well, a person has to be on the 
payroll the day before and the day after a holiday at. cer- 
tain times, or he has to be on the payroll as of April 1st of 
such a year. I’m not acquainted with all of the various 
provisions. They vary considerably, but there are those 
various stipulations. 

Q. Qualifying conditions? A. Qualifying conditions 
that will tend, along with working conditions, to prevent 
a great number of our people from getting the full number 
of holidays, for which we feel that we are being charged all 
the time in our hourly rate, and that was the point on the 
holiday provisions. 

Now, the weekly vacation under Column, 6, we dea 
them to check whether or not people got any week of vaca- 
tion, whether they got one, two or three. Our contract 
provides for one and two weeks of vacation in most cases; 
one week after one year, and two weeks after three years, 
I believe it is. So, we asked them to check that because, 
once again, we have a great number of our people, and 
again predominantly in the logging section of the industry, 
although it will happen in the small sawmill operations, 
of our people saying that they’ve been working for 10 years, 
for example—this is just a figure that I use—that they’ve 
been working 10 years and haven’t had a vacation 
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yet from this company because, once again, the qualifica- 
tions in the holiday provisions—some call for 1400 hours. 
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In other words, we don’t have seniority on our vacations. 
It has to be a qualification of the number of hours worked 
during the course of the year in order to get their vacations. 

So, once again, vacations, being a cost item, we wanted 
to determine how much vacations were actually costing 
these employers before we would go in with a proposation 
that we wanted another week of vacation, if it’s something 
they could afford, to give us a third week, or should we do 
something about the qualifications that are already exist- 
ing, to see if that was already in the contract without asking 
for additional vacations. 

Q. You deferred an explanation about Column 4 until 
you came to Column 6. Is there a relation? A. Yes. Col- 
umn 4 is on the basis of seniority here. We wanted our 
people—our people said that this idea of hours has been 
constantly changing with the complex of the industry. At 
one time, it used to be 1800 hours; then it became 1600 hours, 
their qualification to qualify for vacations. Now, it’s 1400 
hours. 

They said this can keep going on and on as the conditions 
of the industry change. They said ‘‘We feel our vacations 
should be on the basis seniority and not on the basis of 
hours.’’ So, I wanted to determine that on the basis of 
seniority, what effect the cost might have, where would 
we cut off, would it be 
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five years seniority, 10 years, 15 years, in order to deter- 
mine the proper cost that might be involved in this thing 
when we were preparing our demands upon the employers 
and the overall cost to justify it, and that is where those 
few things tie in. 

Now, on Column 7, total hours actually worked, our total 
hours actually worked column in our industry, again pre- 
dominantly logging and the smaller sawmill operations, 
excluding more of the integrated operations, and in the 
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plywood section, I would say, there is a definite relationship 
by studying statistical material in our office between what 
the hourly rate would be in this industry and what the total 
hours worked would be, because, when we go into negotia- 
tions, for example, we hear that other trades, or the machin- 
ists, or some of these other people are earning as much 
money—or we’re earning as much money as they aré, or 
maybe a little bit more, and, therefore, our hourly rate 
would always be used against their hourly rate to prove the 
point. 

It would indicate, looking at it quickly, without stele 
it further, that our rates in this industry were above the 
others in the area to the extent that perhaps we were not 
justified in asking for any wage increase. We felt that we 
would have to take a long look at the hours actually worked 
in our industry in relation to these rates of pay because 
that’s why some of the rates are as high as they are. | 
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So, we wanted to determine whether or not the big major- 
iyt of our people worked 2000 hours a year, or 1800, or 1400, 
or what it might be, and this Column 7 tied to Column 6 
because in order to qualify for vacations under Column 6, 
a person had to be working at least 1400 hours, and we 
wanted to see how many of our people were heii elim- 
inated just because of that particular provision. 

In addition to that, the total hours actually worked in 1 the 
year would have been used in relation to some material that 
I will describe later in the above right hand corner of our 
report. 

Continuing on Column 8, total 1953 earnings, our earn- 
ings once again was to tie into the actual hours worked, 
exclusive of the holidays and vacations, so that we could 
determine costs of holidays and vacations both ways then. 
In other words, we were not asking for how many holidays 
did they get. We didn’t ask them to—well, we did ask them 
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for the number of holidays and the vacations, but we would 
also have been able to have checked that figure with the 
difference that existed in the earnings under Column 8 of 
the hours actually worked against the total earnings that 
would be paid for, which would have included overtime, and 
which would have included holidays and vacations, and, in 
addition, this would have given us an indication according 
to the length of time a person had been employed in the 
occupation he was in, the amount of money that he had 
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earned during that year in relation to the hours that he 
worked. 

This column also was to enter into a calculation that we 
were to make later, which I will describe in reference to the 
material in the upper right hand corner. 

Column 9 is self-explanatory. That was if they didn’t 
work enough hours for vacations or holidays to show in the 
box here. 

Trial Examiner: Before you leave that, and coming back 
to Columns 7 and 8, the relationshp between earnings and 
hours worked, you, in effect, draw an analogy between the 
situation confronting your membership and the situation 
commonly described in the building trades whereby the 
hourly rate is kept at a high rate because of the vagaries of 
weather, and in factories and plants? 

The Witness: Well, I didn’t realize that I brought that 
out, Mr. Trial Examiner, but usually the rates that are paid 
to the building trades are much along the rates of ours, 
higher because of the facts that you are talking about, but 
I’m talking about the fact of trades where people are work- 
ing indoors, in brick and clay, and those other places. They 
would be apt to compare us with people working in the 
aluminum industry, and so forth, in the paper industry, and 
showing that our rates were higher than theirs in the area, 
and, therefore, because our rates were already higher than 
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their rates, that that in itself would be sufficient to say that 
we were overstepping 
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ourselves in asking for a wage increase. 

Trial Examiner: Your point, if I follow you cortectly, 
is that you were not overstepping yourself because pf the 
weather and seasonal factors? 

The Witness: Or the conditions in our industry lad a 
difference on account of our rates being high compared with 
a person being able to work a full 50 weeks out of the year, 
for example, in other industries under good conditions. It 
does have a bearing, yes, sir. 

Trial Examiner: Next question. I believe the witness 
was getting to the right hand corner. 

The Witness: Yes, we were getting up into the right 
hand corner. 

Q. (By Mr. Boyd) Did you intentionally omit velbssinen 
to Column 9? A. No. I said that Column 9 is self- 
explanatory. 

Here, under the column of operations, we felt that boul 
be considered to be the major segments of an integrated 
operation, of an individual operation. We asked that they 
just check whether or not they were just logging and noth- 
ing else, or whether they were a combination logging and 
sawmill, when they would check both; if they had plywood, 
box and shook, why, they would check all of them. That 
would mean, as we call it, a fully integrated operation. 

Trial Examiner: Why would that be material? © 
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The Witness: Well, that would be material in the chang- 
ing aspects of the industry, and also in relation to the fig- 
ures that have appeared down below. If there were paid 
holidays and paid vacations the people weren’t getting, in 
other words, and it was checked as a sawmill opexaiion, we’d 
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wonder why—or, as a plywood industry, or as a box, why 
that was true. If it were logging, we’d understand. It 
would more or less follow. 

Trial Examiner: Because of the seasonal nature? 

The Witness: Seasonality of employment, yes, sir, and 
that would be one indication we might have to look further 
for certain reasons, but, in checking back to analyze it, we 
would check this. 

As far as the integrated operation is concerned, we feel 
that this is important whether they check all of these as an 
integrated operation because, if a company is in the box 
shook end of the industry as a matter of integrated oper- 
ation, the fact is that, if they were not in that particular 
operation, they might well be burning with no return at all 
the waste, but because of the fact that they have a box and 
shook operation, they are taking something, that was 
previously waste, and being burned, and putting it to some 
return. Whether or not it showed a profit in that particular 


segment is something that would be determined later, but 
that’s what I explained to you and that’s some of the rea- 
sons why I was trying to determine what operations 
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were integrated and to what extent, and what the trend 
was. 
In addition to that, the operations here would have tied 
into Column 2, which is the job classifications here, and, 
once again, studying the changing aspect of the industry, 
a logging operation that might at one time, maybe 10 years 
ago, we might have asked for 20 men, might today well be 
operated with increased production and maybe only five 
or six men, and that would entail further study beyond what 
is included in this questionnaire, but these would have been 
indicative of certain changes within the industry that would 
have helped us determine our policy. 

Then we go over to the ‘‘1000 M’’, being the 1000 feet of 
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production, in 1953 for each segment of the operation here, 
by logging, sawmill, and so forth. Now, the purpose in this 
was, of course, first of all, if it were in integrated operation, 
to what extent and in what proportion were these various 
segments, and what relationship did they have to the over- 
all picture. 

Tied in with Column 7 and with Column 2, the job classifi- 
cations and the total hours worked, we could have deter- 
mined an indication of productivity. It would not have 
been conclusive, but it would have been a good indi- 
cation because in our negotiations we relied upon the na- 
tional productivity figure of 4 per cent in order to complete 
our ease, but we wanted to analyze, before we did that, 
whether or not the production in the lumber industry; was 
contributing to this increase of 4 per cent 
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national, or whether it was, in fact, that we were bleeding 
it. 

By that, I mean that of the 150 industries that the Bureau 
of Labor Statistics has studied and has said there was an 
average increase of about 4 per cent since the end e the 
war on productivity— 

Trial Examiner: You’re talking about an annual in- 
crease? 

The Witness: An annual increase, yes, an annual in- 
crease. I wanted to determine whether or not right out 
here in this particular area were we contributing to that 4 
per cent increase, or were we, in fact, one of the people 
who lagging behind, and the only figure that we had in this 
respect were the West Coast Lumbermen’s Association 
figures, which by use of a chart indicated productivity per 
thousand board feet for logging and sawmill operations. 

Q. (By Mr. Boyd) That information there would either 
have verified or, at least, would have tested the accuracy of 
the figures of West Coast Lumberman’s Association? A. 
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That would have been No. 1. This would have tied into— 
well, to see how accurate, for example, the West Coast Lum- 
bermen’s Association figures were, and, if it tied in fairly 
close with West Coast Lumbermen’s Association figures, 
the fact that we didn’t have western pine in this region 
would tend to make perhaps this fairly more indicative 
of what might be considered a factual and objective report. 

Q. At this juncture, may I inquire: Were there such 
figures 
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to your knowledge prepared with relation to productivity 
in the pine area? <A. No. 

Q. By any trade association? A. No. 

Q. All right. 


Trial Examiner: What part, if any, would the productiv- 
ity figures affect this matter? 

The Witness: We were going to come in and argue for 
a wage increase on the basis of the cost of living since our 
last increase in 1952, plus the productivity. Those were 
the two things which we were going to argue on the increase 
if we did ask for it. We felt that those were the two foun- 
dations on which to base our wage increase, if we asked for 
it, and then to determine to what amount we might be able 
to justify it. That was the reason. 

Trial Examiner: Next question. 

The Witness: Then we went over—in addition there to 
the production figures, with the Columns 2 and the Column 
7 that I talked about, we would also have have considered 
that production figure in relation to Column 8. From this, 
we would have determined that, while it would not again 
have been conclusive, it would have been indicative or would 
have been the best figures yet available to anyone, and we 
think that the employers, as well as the union, would have 
been interested in this because 
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we put out enough copies of this form for the companies to 
keep their own copies, to determine a direct labor cost, di- 
rect production labor cost per thousand board feet. 

Now, while that would not have been, as we say, conclu- 
sive, it nevertheless in relationship to other factors would 
have been indicative of the labor costs because in our negoti- 
ations with the people we often have the figures thrown at 
use that ‘‘our labor costs in this particular operation are 
running us 50 cents on our sales dollars’’, or 40 cents, or 
some other figure. 

Now, the companies that have to report to the SEO, the 
Securities and Exchange Commission, and who issue de- 
tailed data of their financial epridition in their financial 
reports, covering the period of 10 years normally, you can 
determine to a degree whether or not labor costs are act- 
ually going up or down, despite the fact that a number of 
wage increases may have been given. We were able to do 
that with companies that reported to the SEC, but, out of 
the 600 companies here with whom we negotiate here on 
the west coast, approximately only 30 report to the SEC, 
and, consequently, we have no other information of any 
kind of data of that kind to determine whether or not their 
production costs are running that much on the sales dollars. 

If they are running that much, is it because of wage in- 
creases? Is it because of overloading of maintenance, or is 
it because of overloading of supervision? Those are some 
of the | 
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other factors that might well be involved. 

These are some of the things that could have been ascer- 
tained with a reasonable degree for factual discussion, al- 
though, as I say, not conclusive. 

Now, as far as the sales figure was concerned, we isked 
for the sales figure by the production in order that we might 
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have been able to determine for ourselves what the actual 
realization was by the segments of the industry, because 
invariably when we were in these negotiations and specifi- 
cally the ones before us here in pine, where there is a box 
shook operation, the employers pleaded in ’53—and I at- 
tended the negotiations with those people, and I understand 
they pleaded it in 1954 again, but I did not attend the negoti- 
ations—that the box shook end of their operation was losing 
money, and we felt—after my experience of 53, I felt that, 
if we gave the employers an opportunity late in ’53, before 
our 1954 negotiations, to come forth with a chance to show 
where they were suffering in their production or in their 
sales, so that we ourselves could analyze this thing in an 
objective manner, with such we might be getting much 
farther along to a constructive collective bargaining then we 
had in the past, where we meet only a couple of times dur- 
ing the year in negotiations, and then we come along with 
an entirely different set of figures, each designed to prove 
our own particular point, rather perhaps than getting down 
to the real facts of the industry. 
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I felt that perhaps this would give each one of the com- 
panies an opportunity to show whether their production 
was doing okay, whether their sales were all right, or, if 
not, what relationship they might have to one another. It 
would have given us a realization figure, also the sales figure 
in relation to the total earnings in Column 8 would have 
given us an indication of what the direct labor costs—per 
cent of direct labor costs was to total sales. Was it 50 cents 
on the dollar? Was is 40 cents? Was it 35, or whatever it 
might be. That, I think, outlines in general the principal 
things that we were looking for immediately for 1954 negoti- 
ations, which would have commenced early in February. 
Had this information been submitted to use in the time 
allocated, we would have had approximately 30 days to 
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have made a study of the general trends, and, on that basis, 
to have come in to our negotiations on the facts that were 
before us, whether it was industry-wide, or whether it was 
company, or whether it was regional. It didn’t make any 
great difference. 


* * * * bs * * * % * 


The Witness: I just had one other thing. We said that 
we would keep this material confidential. That was a be- 
lated letter that went out because we felt that some of the 
people felt that we were going to go in and start to say that 
such and such company is paying this and that, and so forth. 
We said that we would put the companies down by A. B. and 
C, and 
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indicate them as such. 

We realized as well that we might be called upon to give 
the source, but we felt that at no time would we ever be 
called upon to give the specific source of each specific report. 
We could have said in any report that we had or in any 
statistics that we did divulge, that in the statistics used the 
following companies appeared in there, with no one’s par- 
ticular report being shown, but in order to list the com- 
panies that did participate. That was the extent of it. 


* * * * m * * * * * 


Q. (By Mr. Boyd) Mr. Kenney, again referring to this 
same document, you identified the three contract demands 
that were under consideration at the time that you were 
preparing it, and you had related the data that would have 
been forthcoming on the form, I believe, essentially to the 
factors bearing upon the wage demands that might be 
formulated. | 

Does it relate in any way to either of the other tro de- 
mands, the contract demands that were presented at the 
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time? A. You mean: Does this form relate to any of the 
other demands, besides wages that I spoke about? 

Q. That’s right. A. Well, I mentioned that Columns 2 
and 3, for example, would have been significant in the job 
inequities point, which was 
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Point 2, and then for purposes of how that might have oper- 
ated, when we get into a job analysis, then the material 
up in the right hand corner would definitely been necessary 
in my opinion because we would have had to know what type 
of operations we were dealing with as far as classification 
of operation is concerned, or how many of them there were 
to deal with, what the size of them were, because, while we 
made—in our actual negotiations, we made no pretext of 
telling the employers how it should be done, they asked us 
how we expected that such a voluminous job with 600 com- 
panies could ever be done this way. 

We mentioned to them that—we made a suggestion that 
perhaps they could do it by breaking it down to show classi- 
fications, but we didn’t know what the classifications should 
be. We didn’t have information on that, and I think that 
sales were also relevant because perhaps in the distribu- 
tion of costs of doing this work, it might have had to have 
been prorated much the way steel did in their operations to 
determine the company’s cost of doing this perhaps on the 
basis of the number of employees they may have had in 
order to get an indication of how much this proposal that 
we had in there, of the doing of this, that the company’s 
expense might have been. 

So, the production figures and the sales fingers were for 
a matter of cost purposes and a matter of classification, 
and the Columns 2 and 3 tied in with the actual inequities 
themselves. 
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Q. And with respect to the third of the contract demands? 
A. Well, the third contract demand, as it turned out, was, 
of course, the vacation, and Column 6 and Column 4 entered 
into the picture there from the point of view of cost and 
who would get them, and so forth; in the holiday picture, 
while we thought that possibly thena would be more : holi- 
days, it so happened there was not. 

So, the vacation and seniority, 4 and 6, were applied on 
the latter point. 

Q. Now, with respect to the submission of this request 
on Form IWA 1, was that a matter of—do I understand that 
was a matter af your decision, the decision of the depart- 
ment or—the Department of Research and Education, or 
was there any action taken by this Northwest Committee 
with respect to that? A. Well, originally, the sending out 
of this material was my own suggestion made to the locals, 
and, when it went out originally, it was on that basis. After 
it became a matter of getting into negotiations, then the 
policy committee and the Northwest Regional Negotiating 
Committee took it over, realizing that, when I was' pre- 
senting my material to them to try to substantiate points, or 
making my economic report to them, I had to report that 
much of the information that was necessary to come out 
with a good logical approach to these things, was not avail- 
able to me because I hadn’t received this report to enough 
of an extent to be worthwhile to recap, and so they 
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wanted to know whether or not it could be made a point of 
actual negotiations as a fourth point, and it was much 
discussed. 

The majority at that meeting felt that it might nat be a 
point of actual negotiations, but that it was material that 
was relevant to the three points and, therefore, should be 


63 


(226) 


asked for. There was a question as to whether or not we 
should try to get something of this nature written into the 
contract, so information of this kind can be provided. 


* * * * ” * * * * * 


Q. (By Mr. Boyd) Well, may I direct your attention 
specifically then to the transmittal letter of this [WA Form 
1, General Counsel’s Exhibit 6-A, and to the fact that the 
request was made in the name of the Northwest Regional 
Negotiating Committee, is that correct? A. That’s right. 

Q. So, the production of this information then became, 
in effect, a fourth demand, apart from the three contract 
demands? A. That’s right. That’s the way the committee 
looked at it. 


* * * * * * * * * * 


A. That’s the way the policy and negotiating committees 
looked at the matter, yes. 
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* * * * * * bd * * * 


The Witness: Yes, it was discretionary with the local 
unions. They do not have to become a part of the North- 
west 
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Regional Negotiating Committee without a signed stipu- 
lation of this kind, and some of them chose not to. There- 
fore, we don’t represent them. 


* * * * * * * * * * 
257 
Cross Examination 
* * * * * * * * * . 
259 


Q. Did I understand you correctly to say that you ex- 
pected to have 30 days following the receipt of this infor- 
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mation, which was requested from the employers in General 
Counsel’s Exhibit 6-C, in which to correlate, assemble: and 
distribute to the individual local unions the data on the 600 
employers to whom you had sent this questionnaire?’ A. 
We figured that we’d have at least 60 days—at least 30 
days before we met the employers in negotiations, and we 
probably would not have been able to distribute it all back 
to the locals for discussion in that time, but it would have 
been available to the top policy committee before they went 
into the first time when they attached an amount to the 
wage increase, which happened to be 12 and a half cents. 

Trial Examiner: How many people did you contemplate 
would work on this data? 

The Witness: Well, we contemplated that we had about 
five people within our own. office, and, had there been 'suf- 
ficient receipts in for more, of course, we would have put 
on a special group in order to make a survey of that nature. 
We’d need special machine operators. We’d need special 
comptometer operators to get the information for us. 

Q. (By Mr. Hill) And you would have expected to have 
had this prepared in the form and comparisons with other 
employers, comparing one employer’s data with other: em- 
ployers, the data furnished by one employer with that: fur- 
nished by another? Was it 
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your intention to do that? A. No. It was our intention 
to recap it. In other words, if we were just going employer 
by employer, we would look just at the sheet and get that 
information. My intent was to recap it by segments of the 
industry and by regions, and then an overall recap, so that 
we could have worked, whether it was in the logging, we 
would have had all the logging together, and then a recap 
of the west coast as against the pine, and then the overall 
of both of them. If there was anything that would show 
the—we’d make three recaps. 
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Trial Examiner: Were you also interested or not inter- 
ested, as the case may have been, in the use of each indi- 
vidual sheet for bargaining with each individual employer? 

The Witness: Only in the event that the employers and 
the local unions—if the local union chose to meet the em- 
ployer on a local basis. There would have been no point 
in doing anything by referring to the particular sheet, I 
would say, in comparing them with other companies of 
similar size without identifying them. 


* * * * * * * * * * 


Q. (By Mr. Hill) Do I understand you to say that you 
would have furnished a particular local union a recap of 
data with respect to employers other than those with which 
that particular local union dealt? 
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A. No, only in—well, in a recap form, they probably 
would have got it, but they probably wouldn’t have got it 
within the length of time I mentioned because we would 
have been unable to have it except for the top policy and 
Negotiating Committee at that time. There would have 
been a lot of other material that would have had to have 
been prepared that would have gone to the locals that 
would have had to follow that particular meeting, and that 
would have been submitted to individual locals without 
any identification as to what particular companies they 
were. 

Trial Examiner: I gather then that you contemplated 
bargaining on a broader basis then than with the indi- 
vidual employer? 

The Witness: Yes, we contemplated going on a broader 
basis, because the great majority of them usually set the 
pattern for the smaller ones, anyway, but it would have 
to—if it had to go locally, we would have had it broken 
down by segments of the industry. 
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Q. (By Mr. Hill) But you would have furnished to the 
local unions for use in bargaining, or used in the bar- 
gaining yourself at the industry level or with an individual 
employer, data which you had collected and assembled 
from information furnished by other employers? A. I 
would say so, yes, and unidentified. 


Trial Examiner: You say unidentified? 
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The Witness: Unidentified except by A, B and C,:and 
perhaps the number of companies on separate lists, so 
that no particular report could be said that this was. this 
particular company. 


Q. (By Mr. Hill) You did testify, however, Mr. Kenney, 
that you contemplated that you might be required to iden- 
tify the list of employers used in the data? A. Of the 
group, yes. 

Q. But you contemplated they would be kept in an A, B 
and C designation? A. Yes. For example, I think, if we 
were to submit the material to the Klamath Falls local, 
for example, we would probably say that the material 
eventually would show each particular company listed as 
A, B and C, in that particular area, but, more likely, we 
would have said that in this area, this recap involves 18 
companies, and they are the following companies, and we 
would list on a separate sheet of paper those companies 
which were the ones from which we gathered the material 
that went into this recap, without any specific reference 
to any particular company. 

Q. Who would have kept the key to this? A. The Re- 
search Department. 

Q. You state it would not have been furnished to the 
local union? A. No, it would not. 
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Q. Would it have been furnished to the Northwest Re- 
gional Negotiating Committee? A. It might well have 
been. 

Q. Take, for example, individual negotiations by a local 
union with an employer. Would the—— A. The key 
would not have been furnished to them. 

Q. The key would not have been furnished to them? A. 
No, sir. 


* * * * * * * * * * 


Q. (By Mr. Maxwell) Mr. Kenney, I believe you testi- 
fied that your organization dealt with about 600 operators? 
A. That was the list that we had at the time I came in in 
1952, and, later we sent out all of these forms to about 
600 people, we got replies back from maybe a hundred 
employers, I would say, saying that they were out of busi- 
ness, were not operating, and so forth, but, apparently, the 
locals kept them on their list in the event that they should 
re-open again. 

So, actually, we sent out to about 600, but, in the net, 
I would assume it was probably nearer 500 actually in 
operation. 

Q. How many did you get back completed? A. We got 
back about 15 exactly, and they came from smaller com- 
panies. None of the large companies or even medium 
sized companies answered. 


* * * * * * * & ™ e 
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Redirect examination 


Q. (By Mr. Boyd) In response to the question of Mr. Hill, 
you stated that in practice the negotiations with the large 
operators on an industry basis has set the pattern for 
the small 
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operators. Do you recall that in your testimony? A. That 
the pattern for the large ones was different than the pat- 
tern for the small ones? 

Q. No, I’m referring to your response when you wand 3 in 
substance that the negotiations that have been with the 
large operators have resulted in a pattern—— A. Yes, 
that the small operators followed. 

Q. ——which the small operators follow? A. That’s 
right. 


Wednesday, October 26, 1955 


* & * * * * 
277 
C. L. Irving 
having been previously sworn, resumed the stand: 


Direct examination (Continued) 


* * * * * * 


292 


Q. (By Mr. Boyd) Now, I ask further: Do you have the 
forms that were returned by the employer members in 
your possession? A. That I can’t assure you. I would 
have to investigate to see. I’m afraid we do have. 

Q. And did you take from those questionnaire forms the 
information that was reported thereon and collate it and 
prepare 


293 


a statistical summary? A. Yes, sir. 
Q. And do you have those Fonvee that are collated in 
the statistical summary? A. We have a wage book that’s 
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in two or three parts, about that thick (indicating) if you 
put them both together, which we parepared for our own 
use as advisers to member companies on the wage rates 
as reported to us on the questionnaire. 


(The document heretofore marked General Counsel’s 
Exhibit No. 44 for identification, was received in evidence.) 


we * * * ae * * * * 


(The document heretofore marked General Counsel’s 
Exhibit No. 45 for identification, was received in evidence.) 


* ™ * * * * 


Mr. Boyd: I’m referring now to General Counsel’s Ex- 
hibit No. 15 in evidence. 


* * * * oe * * uM * ® 


Trial Examiner: Totally aside from the length of the 
acquaintance, I’d like to ask the witness a question. I 
note you state that, ‘‘Other employers, notably those who 
expect to be represented by associations, have deferred ...’’ 
answers to IWA 1 ‘‘. . . until, at least, negotiations have 
commenced, and proof of need is established. PIRC is 
among this latter group.”’ 
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That’s in the center of the paragraph, with subject mat- 
ter both preceding and following it, but was that in fact 
your actual position? 

The Witness: Yes. Our advice to our members was not 
to refuse to grant the information, but just simply take 
the position that they would defer decision until it was 
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developed in negotiations that there was or was not a need 
for the information for the conduct of collective bargaining. 


* * * * * * * * * | * 


323 


Q. (By Mr. Boyd) I hand you a document marked for 
identification General Counsel Exhibit 49, being Bulletin 
No. 14, dated March 11, 1954, addressed to members, and 
ask whether that bulletin was distributed to them about 
that date? A. This is a bulletin that was mailed from our 
office on approximately that date over the signature of 
Karl F. Glos. 


* * * * * * * * * | * 


Mr. Boyd: I direct attention specifically to the following 
paragraphs, appearing on Pages 3 and 4, being a oue 
page document, which I would read: 


a * * * * 


‘‘A PIRC employers committee is scheduled to iat 
with the : 
325 
representatives of the Northwest Regional Negotiating 
Committee at 2:00 P.M., March 12, in Klamath Falls. It 
is expected a similar presentalion by the union will be 
forthcoming.’’ | 


| 
* cd * * 
! 


(The document heretofore marked General Counsel’s 
Exhibit No. 49 for identification, was received in evidence.) 
te * * * * * a * * 3 * 

344 i 

Q. (By Mr. Boyd) Now, in your testimony this morning, 

Mr. Irving, you stated, if I understood you, that the wage 
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data that you used in your negotiations, and, specifically, 
used on March 12th in negotiations with the Northwest 
Committee, was wage data which you had assembled from 
sources other than your wage questionnaire? <A. Yes, sir. 

Q. Was that another questionnaire that was used? A. 
No, sir. 


345 


Q. From what source did you get that wage data? A. 
From the Western Pine Association. 

Q. Those where—in what form was it supplied to you? 
A. Well, it’s a long story, but I guess I’ll have to tell it 
in order to explain it. We have a reciprocal exchange 
arrangement with Western Pine Association whereby we 
furnish them with our bulletins to help them prepare their 
labor items, and, if we will supply them with a list of our 
members, they will send their information to our member 
companies, whether or not they are members of the West- 
ern Pine Association. 

In return, our member companies, whether or not they 
are members of the Western Pine Association, are given 
an opportunity to submit wage and employment informa- 
tion to the Western Pine Association for collating into 
their industry statistics that they publish. 

Now, to proceed further, the Western Pine Association, 
after it has used the information for their purposes, pull 
the necessary things out of their IBM tabulating system 
for the members of Pine Industrial Relations Committee, 
who have submitted information to them, and they submit 
to us monthly a recap or summary of that information that 
gives us total hours of employment that our members sub- 
mitted to them for the total amount of wages paid, and 
total amount of half-time premium wage paid. 

So, by taking that monthly report that Western Pine 
supplies 
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us and dividing, and adding, and subtracting, making 
necessary computations, we come up with the average 
hourly wage straight time and the average hourly earn- 
ings, which earnings include overtime, which are the items 
referred to in the bulletin you put in this cate and 
which were used in subsequent negotiations. 


* bad * * * * * * * * 
348 


Q. Following the meeting to which that letter made ref- 
erence, being the meeting of March 12, 1954, were there 
further meetings with the Northwest Committee? <A. Yes, 
sir. 

Q. And on what date or dates? A. The next meeting was 
held on April 2nd, 1954, and it was in this meeting that 
the Federal Mediation and Conciliation Service made its 
presence felt through the appearance and presiding of 
Commissioner George Walker. : 


* * * * cd * * * * * 
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Q. Would you recount briefly the development of that 
meeting? A. Well, I’ve forgotten the preliminary discus- 
sions that may have taken place as Mr. Walker got this 
meeting under way, but the biggest part of the meeting 
was taken up by a detailed ! 


350 


attempt to answer our letter of March 17th, and a de- 
tailed attack upon the letter and the things it said, which 
was conducted by Mr. Dicey. 


* * * * * * * * * * 
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Q. (By Mr. Boyd) What was said with respect to the 
production of information on IWA Form 1? A. I recall 
no particular attempt there to stress IWA Form 1, but I 
do believe that there were some comments made about 
failure of the individual employers to supply them with 
that information. 

Trial Examiner: Comments by the union representatives? 

The Witness: Yes, sir. 

Q. (By Mr. Boyd) Was there any indication or state- 
ment from any of the employer representatives or from 
you that the information would be forthcoming? A. No, sir. 

Trial Examiner: Any statement that it would be not 
forthcoming? 

The Witness: I recall none, but I will repeat again that 
throughout the entire negotiations our position was that, 
should any of the information prove in our judgment essen- 
tial to the conduct of negotiations, we would view it anew. 

Q. (By Mr. Boyd) Was there a subsequent meeting fol- 
lowing that on April 2nd? A. Yes. The next meeting was 
again under the auspices of the Federal Mediation and 
Conciliation Service Commissioner George Walker and 
took place on April 23rd, 1954, 


* * * * * * cs * * * 
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Q. About how long did that meeting last? A. That 
meeting lasted a very short time. Mr. Bruce McDonald 
was the spokesman that day for the Northwest Regional 
Negotiating Committee. His only question was: ‘‘Is there 
any change in the employer committee position?’’ 

When advised that there was no change in the employer 
committee position, he shortly turned to Commissioner 
Walker and 
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said, ‘‘I am down here on instructions from the Northwest 
Regional Negotiating Committee to ascertain only one 
thing, and that is if there is any change in the employer 
committee position, and, since there isn’t, this meeting 
might as well come to an end.’’ 


bd * * * * 


354 


Q. Was that meeting followed by a further meeting? 
A. Yes, it was. 

Q. When and where and what date? A. The next ineet- 
ing was again held, as were all the other meetings, in the 
conference room of PIRC in Klamath Falls. The date was 
June 4, 1954. | 


* * * 


Q. Will you state, please, the developments of that 
meeting? A. Mr. Dicey said that he wanted to give to 
the PIRC employer committee the same consideration that 
they gave to employer committees in other areas, and to 
find out if, before they took whatever final action ' they 
deemed advisable, if we had any different counter-proposal 
or proposal than the one we had already made. 

He explained that they insisted upon coming down, 
despite the fact that I discouraged them as to having a 
representative employer committee present, because it was 
the last chance to give these employers the same final 
opportunity. He again went into some figures, discussed 
a pulp and paper industry settlement that had recently 
been announced in the newspapers, talked about retail 
yards, Western Union, retail stores, and argued that their 
position was still right and still unchanged. 

The possibility of strike was mentioned, and we were 
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told that the threat of strike was still with us. He made 
some reference to the housing starts, to prices being up 
a little on some items—— 

Q. In the pine area? A. No. He was discussing the fir 
area in that respect. 


* bas * * * * * bal * * 
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I explained to him that the concern of the businessmen, 
who might live off the lumber industry in Klamath Falls, 
it really could have no bearing on any economic decision 
that might be made by the employer committee. I granted 
to him that probably some items and some species—when 
I say items, that refers to specific sizes and lengths or 
grades—and some species the price might have gone up, 
but called attention to the continuing downward trend as 
evidenced by the trade associations published statistics. 

I called his attention to the fact that the price on some 
items quite often goes up and drops back, may go up again, 
but the main thing the employer committee had been able 
to see was that the downward trend was still there. 


* * * € * * * * * * 


359 


Trial Examiner: You said you pointed out that some of 
your employers had signed up with the locals. Did that 
apply to any of the respondents herein? 

The Witness: No, sir. Mr. Dicey told us that the offer 
made to extend contracts, which had been made at the 
special request through the Conciliation Service, was not 
acceptable to them, and then it went into some discussion 
of increased productivity. 

I commented that all of the figures that they had sub- 
mitted to us on increased productivity and all that we had 
seen 
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in their bulletins and in their paper that had come to our 
attention were based on Douglas Fir figures, and told him 
that I questioned very much that productivity figures in 
the fir would develop such figures in the pine area because 
we knew of no figures available that would demonstrate 
either increased or decreased productivity. 

I then expressed the opinion, however, and it was strictly 
opinion based upon my own. personal knowledge of the 
industry, that they probably would get no solace ‘from 
productivity figures if they were furnished by the Western 
Pine because of the increased number of man hours that it 
took to go away out in the woods and get the logs, to 
build truck roads, to package lumber in the nice packages 
the customers now demand, and that that extra work would 
have to be put into the product and to get the raw mate- 
rial, that it probably compensated for what little increase 
may have resulted from advances in mechanization. | 

Mr. Dicey conceded that that quite possibly was true and 
he wasn’t prepared to argue about that. He said there 
had been, he was sure, in the past year an increase in pro- 
ductivity, and I agreed with him that at some operations 
by the expenditure of money in capital investment that it 
was possible that productivity had been increased, but that 
I did not believe—I had no figures to back this up—I said 
it on my own familiarity with the western pine industry— 
I did not believe that an 
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average increase would develop or could be ascertainable, 
and I knew that decreases would take place in some opera- 
tions, just as some of them might show increases in pro- 
ductivity. 

In other words, to strike an average, you have to have 
something above the line and something below the line to 
make the average. ! 
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Mr. Dicey then turned to Mr. Walker and he said that 
he could see no reason to continue this meeting, unless the 
employers had some kind of counter-proposal. He re- 
peated that he wanted to give this particular employer 
committee the same consideration that had been given to 
others. 


* * ® * * * hd * * * 


Q. With respect to the information to be provided on 
IWA Form 1, what reference was made to that? A. I’m 
unable to recall any reference being made to IWA 1 in 
either this meeting or the previous meeting where Mr. 
MeDonald was the spokesman. 


* * * * * * 
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Q. Following that meeting, there ensued the strike that 
began generally on June 21st, 1954? <A. Yes, sir, a strike 
began. 


Q. Now, directing your attention to the document in evi- 
dence as General Counsel’s Exhibit No. 33, that was a com- 
munication by which you informed the Northwest Regional 
Negotiating Committee under date of July 16, 1954, that 
the employers committee was, in effect, disbanded? A. 
This is the communication by which I advised them from 
my office that the employer committee no longer held any 
authorities to represent any employers for the purpose of 
making a recommendation to them on issues which had 
given rise to the current dispute that was then in effect. 


* * * * * * * * * 


364 


Q. Following the mailing of their letters, Ponderosa, 
Ochoco—eliminate Ochoco, and Tite Knot and such letter 
as Brooks-Scanlon did write, did you have occasion to meet 
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further with the Northwest Regional Negotiating Com- 
mittee and with respect to the operations of Ponderosa, 
Tite Knot and Brooks-Seanlon? A. Not as a spokesman 
for the employer committee did I again meet with the 
Northwest Regional Negotiating Committee, but at the 
request of 

Q. May I interrupt, but as an employee of PIRC aia pus 
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A. As an employee of PIRC and at the request for specific 
assistance by the representatives of the individual member 
companies, I did participate as an adviser, consultant, 
sometimes spokesman, for the individual lumber man- 
agements in those meetings. 

Q. And when was the first of those meetings? Al The 
first of those meetings was held at the Ochoco Lumber Com- 
pany on August 5th, 1954. 

Q. And passing Ochoco, and with respect to the remain- 
ing respondent companies, when was the next meeting? 
A. The next meeting was arranged by Commissioner George 
Walker, who was both at the Ochoco meeting the day prior 
and at the meeting in Redmond, Oregon, at which Com- 
missioner Walker had arranged in advance of the meeting 
to have representatives of Ponderosa Mouldings and Tite 
Knot Pine Mill present. He assured us that it would not 
be considered that they were negotiating jointly, but that, 
rather, it would be a concurrent meeting of the union: com- 
mittee with each of the two employer representatives. 


* * * * * * * * * | 


Trial Examiner: Did you give us the date of that? 
The Witness: August 6th, 1954. ! 


366 


a * * * * * * * % 
! 


Q. You stated that Elliott and Madden were identified 
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with Ponderosa. Who else? A. Philip Dahl, identified 
with Tite Knot, and myself met that particular day with 
both of them at their specific request. 

Q. And who on behalf of the union? A. James Dicey, 
and it is my belief he was the only one of the list of union 
representatives whom I could identify of the Northwest 
Regional Negotiating Committee. Tim Sullivan, and Jack 
Chambers, Business Agent of Local 6-7, and what were 
apparently Redmond members of Local 6-7, four in num- 
ber, whose names 
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I took down only as Richardson, Meyers, Peck and An- 


drews. 
* * * * * * * * * * 


Q. What was the development of that meeting? A. The 
development at that meeting was that Mr. Dicey read from 
a prepared document which had a lot of ‘‘whereases’’ and 
‘*so-ases’’ and so forth, but it covered a proposal for sub- 
mitting the issues to arbitration. 

The representatives of the individual companies, each 
speaking for their own company, rejected arbitration as 


a means of resolving wage or contract disputes. 
* * * " * * ae A * 2s 
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Q. What, if anything, was said with respect to the pro- 
viding of the information on IWA Form1. A. I don’t re- 
call any particular reference to [WA Form 1 at that meet- 
ing other than what may have been contained in the docu- 
ment from which Mr. Dicey read. I think he handed us 
a copy of it—me a copy of it, but I’m not—well, I’m rea- 
sonably sure he did, that he handed me a copy. 


* ” * * * cd * * * * 


Trial Examiner: You say, if I follow you correctly, he 
may have made reference to IWA 1 at that time? 
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The Witness: He may have made reference to IWA : 


* * + * # * * * * * 


Q. When was the next meeting thereafter? A. On the— 
as I recall it, the afternoon of that same day, I had: been 
requested by Mr. Glassow of Brooks-Scanlon, Inc., to be 
present for assistance and counsel at a meeting that had 
been 
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arranged with that company. 


* % * * * * * # x | * 


Q. Where was that held? A. It was held in the office of 
Mr. Glassow at Brooks-Scanlon, Incorporated, at Bend, 
Oregon. : 


* * * sd * * * * * ° 


370 


Q. Will you tell what developed in your conference there? 
A. Mr. Dicey, using the same prepared outline, worked 
down to the same offer of arbitration that had been made 
to Ochoco Lumber Company and to Tite Knot and to Ponde- 
rosa Mouldings, and, on behalf of Brooks-Scanlon as 
spokesman that day, I rejected the arbitration offer for the 
same reasons it had been rejected by other employers. 


i 
* * * * * * * * * | * 


372 


Trial Examiner: How had they previously sia this 
meeting brought up [WA 1? 

The Witness: As I recall it, it was a casual reference to 
the fact that the employer had not completed IWA 1 and 
sent it to the Research and Education Department as 
originally requested. 

Trial Examiner: Will you tell us again what your 
response to that was? 


81 


(372) 


The Witness: I said it gave me an opportunity to explain 
to them the difference that I saw in a request from an 
International Union for information from an individual 
company to use in industry-wide collective bargaining, and 
I almost believe that I—I’m quite such I made a reference 
to the Research and Education Department as being a 
union publie library for use of information of the local 
unions and the membership—and supplying it on the re- 
quest of the certified bargaining agent, a local union, for 
its use in negotiations with the individual company. 


* Seal * : * me 


Q. (By Mr. Boyd) Were there any meetings subsequent 
to that? 


* * * x % * * * % * 


Q. The parties did not actually meet, but the Mediation 
Service was there, going from one party to the other, is 
that your 


375 
point? <A. That’s right. 


* * * * * * * * * * 


Q. (By Mr. Boyd) Where was that meeting seld? A. The 
first one was held at Ochoco Lumber Company at Prineville. 
They were all on August 27th, 1954. 


* * * * * * * * * * 


Q. Passing that one, where was the one next following 
that? A.I don’t recall the exact time, but the next meeting 
was at Ponderosa Mouldings, and, as Commissioner Walker 
walked out of the Ponderosa Mouldings meeting, he turned 
to Philip Dahl, who came in just about that time, and he 
said, ‘‘Mr. Dahl, if your position is the same as that has 
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been in the past, then I don’t want to meet with you. ‘They 
just wanted me to ascertain what it is.’’ 


* * * * * * * * * | * 


376 


Q. What was the result, if anything, reached at: that 
meeting? A. There was no result reached. Mr. Walker 
conveyed to each employer representative, while I was 
present, a belief that, if the company would make some 
sort of proposal, any kind of a proposal that would enable 
the union committee to save face, an agreement could be 
reached, and no such proposal was forthcoming at either 
Prineville or Redmond. 

Trial Examiner: How many companies were involved i in 
Redmond on this occasion? 


* * “ * * * * * * | * 


377 
The Witness: Ponderosa and Tite Knot. 
* * * * * k * % * % 


Q. Was there a meeting—any other meeting that day? 
A. Yes. 


* * x * * ” - * | * 
A. In the office of Brooks-Scanlon, Incorporated. 
* * bd & * * * * * : co 
Q. Who was present on behalf of the company, if any- 
one? A. Mr. A. J. Glassow, Mr. Freeman ea and 
myself as an adviser. 
* " Ls co * * % * * : * 
Q. And did Mr. Walker participate in that? A.: Mr. 
Walker again was the go-between between the two sepa- 
rate committees. 
Q. Do you know who was there on behalf of the union’ 
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A. I’m quite sure Mr. Sullivan was there, and I’m quite 
sure Jack Chambers was there. 


378 


Q. And what was the development of that meeting, if any? 
A. Just the same as the other, there being no face-saving 
offer forthcoming, the meeting broke up and Walker sent 
everybody home. 


* * * * * * * Sal * * 
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Q. (By Mr. Boyd) Were there any other meetings subse- 
quent to that? A. Well, after that, there was a long string 
of contract negotiating meetings, in which I participated, 
involving Brooks-Scanlon, but none other specifically on 
these three demands that have been discussed here. 

Q. But the negotiations grew from these demands, did 
they not? <A. No, sir, not particularly. They grew more 
from company cancelation of the contract and a desire to 
negotiate and draw up a new agreement. 

Q. These meetings where held when? 


* * sd * * * * * * * 


A. The first meeting with the union committee was a 
three day session, September 14, 15 and 16, that I attended. 


” * * * * cI * * * * 
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Q. What was developed at that meeting? A. It’s my 
recollection that there was detailed discussion of every 
clause in the contract proposed by Brooks-Scanlon, 


* * * * * % * * * * 
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Trial Examiner: This was a copy of an agreement pro- 
posed by Brooks-Scanlon? : 

The Witness: Yes. 

* * * aa x * * * * * 

Trial Examiner: Did I understand you to say before that 
the individual companies, including ee had 
terminated their contracts? 

The Witness: Brooks-Scanlon had terminated its con- 
tract by the required notice under the contract, and so 
had Tite Knot Pine Mill. The contract of Ponderosa 
Mouldings expired under its own terms when no BgUES 
ment was reached by renewal date. 


* * * * * * * * * 
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Q. Was there any meeting subsequent to that? A. Yes. 
There were meetings on October 13th, October 18th, and 
October 27th, and October 28th, on November 17th, and 
on December Ist, and somewhere along in there contracts 
were signed, ! 


385 


* * * * * * * * | tf 


Q. There were two such contracts, one covering the woods 
and one covering the plant? <A. Yes. ! 


* * * x * 


Q. Well, to refresh your recollection, isn’t it true, if this 
will refresh your recollection, that the letter written by 
the union terminating the strike, with respect to the date 
of September 20th, took place at Redmond with respect to 
the Redmond operations of Ponderosa and Tite Knot, and 
that the strike continued for the ensuing week at Brooks- 
Scanlon? A. That is correct. 
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Q. So that the strike, in effect, was ended on September 
25th, the end of that work week? A. That’s correct. It 


refreshes my memory, sir. 
* * co * * * * sa * * 
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Mr. Boyd: General Counsel’s Exhibit No. 58, the open- 
ing by the local union under date of January 21, 1954, ad- 
dressed to Red Blanket Lumber Company, signed by Critt 
W. Carroll, Local 6-122, IWA, CIO. Incidentally, this does 
duplicate in form, but is necessary for the purpose of de- 
veloping information, a document in evidence as General 
Counsel’s Exhibit No. 16-E. 


* * * * *% * * * * * 


397 
(The documents heretofore marked General Counsel’s 
Exhibits Nos. 57 to 63, inclusive, 64-A to 64-Z, inclusive, 
65 to 67, inclusive, 68-A to 68-Z, inclusive, 68-AA, 69-A 
and 69-C, and 70 to 72, inclusive, were received in evidence. 


* * * * * bal s * oe * 


408 
J. E. Dicey 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
* * * * * * * * * 


Q. What is your business or occupation? A. I’m Vice 
President of the International Woodworkers of America. 


* * * * * * * % * * 


413 


Q. In brief, what if any function did the Northwest Re- 
gional Negotiating Committee have with respect to those 
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negotiations, and what if any function did the policy com- 
mittee have with respect to those negotiations? A. Meet- 
ing in conjunction, we reviewed the negotiations that had 
taken place in what we termed spring negotiations, and 
it was at that time—— 

Q. Spring negotiations of what year? A. 1953. It was 
at that time that we realized that, in order to continue 
negotiations in an intelligent and constructive manner, 
that it was going to be absolutely necessary that we have 
access to figures that we could use in negotiations that 
were factual and that they would stand up, and, further- 
more, we knew that there were conditions that were exist- 
ing throughout this whole area that we felt certainly needed 
changing. 

It was at that time that the Director of Education and 
Research was directed to start compiling the necessary 
information, or sending out for that trying to gather it. 

Q. That was the preparation of the forms to secure that 
information? A. That is correct, sir. 

Q. When was that—roughly, when was that adgisien 
and direction to him given? A. It was actually given on 
October 29th and 30th. , 
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Q. Of 1953? A. That is correct, sir. 

Q. Was any other determination made by this same con- 
junctive group? I understand it to be a conjunction of 
Northwest Regional Negotiating Committee and the policy 
committee. Is that what you intended to say? A. That is 
correct. 

Q. Was there any other determination made then’ with 
respect to negotiations that would take place in 1954? A. 
Well, the only other arrangement that was made was that we 
instituted the necessary machinery—we got it under way— 
that is, necessary to enter into negotiations on anything, 
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namely notifying the local unions that it is time to submit 
their suggested points to their District Councils where 
meetings are held, at which time the points are screened 
in the first instance to be sure that they do cover the entire 
industry. Otherwise, they are returned back to the local 
unions, and they can either drop the points or open them 
on the local level. 

Then from that, these points were brought in to the top 
policy committee, where a final screening job was done on 
all of the points, and then by voting between the District 
Councils’ representatives, the make-up of the entire top 
policy committee, certain points were adopted, and certain 
points were dropped. 

That constituted a program that was submitted, however, 
to 
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the entire membership in the Pacific northwest and all local 
unions in Montana, Idaho, Washington, Oregon and Cali- 
fornia. They themselves acted upon these points. They 
had the opportunity of rejecting any if they didn’t want 
them. The ones that they did adopt became the negotiating 
points for the following year. 

As soon as the tabulation was completed after the refer- 
endum, it was at that time that the stipulations, as we refer 
to them, or the opening notices to the employers, which 
are part of that stipulation, also authorizes the Northwest 
Regional Negotiating Committee to bargain for them in 
their behalf on these points that have been adopted, are 
sent out in supply enough where they, in turn, can submit 
a copy to each of their own employers, a copy that they 
retain themselves, a copy to the District Councils, and a 
copy back into the International Union for the Northwest 
Committee. 

Q. For the sake of clarity, may J inquire: When you use 
the word ‘‘stipulation’’, you had reference to the form 
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of the documents in evidence as General Counsel’s Ex- 
hibits Nos. 16-A. through E, inclusive? A. That is correct, 
sir. 

Q. Now, were there any demands determined upon by this 
policy committee, other than the contract demands? A. 
Yes, sir. 

Q. What? 

416 


A. There were three points that were negotiable points, 
contract changes, and the other point was a point which 
we considered a matter of right, information that we felt 
we were entitled to. Demand was made through the local 
unions to each employer that they bargained with to supply 
the information. | 


* * * * * * * * * | * 
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Q. (By Mr. Boyd) Now, following the issuance of these 
—of the mailing of these letters to their addresses, briefly, 
what response was there to these transmittals on the. pat 
of these respondent companies? 
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A. They did not submit the information. 

Q. You did receive from one, namely Red Blanket thet 
ber Company, a statement speaifiently rejecting it? A. 
That is correct, sir, that they were rejected. | 

Q. Directing your attention now to the month of Feb- 
ruary of 1954, state whether you were engaged in: pany 
negotiation meetings at that time? 


* * * * * * * * * * 
A. With PIRC. 
e * * a * * % * * ; * 
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Q. Will you state, please, preliminarily, the major focal 
points of discussion in the course of the meeting? A. Well, 
actually, when the negotiations were opened, the first thing 
that was done, which is customary in the first meeting, was 
to attempt to exchange or compare authorizations. We 
advised— 

Q. Well, without going into the detail, was there a further 
development, major development, sort of an outline at the 
meeting after you did that? A. You only want the focal 
points? 

Q. Yes. A. Well, there was the matter of authorizations, 
and then the submission of the union’s demands, namely 
wages, the request for the job analysis and moving into 
a job evaluation program, 
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the submission of the information that had been requested 
in order to carry, not only that out, but also to be in a posi- 
tion of where we could negotiate intelligently and con- 
structively, and a demand for a third week vacation after 
five years of seniority. 


* * * te * * * * * * 
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Q. May I direct your attention to a document identified 
as General Counsel’s Exhibit No. 37 and inquire whether 
you were able to identify that document? A. Yes, sir. 

Q. What do you identify that tobe? A. That is actually 
what I worked from. 

Q. The original of that document, which is here in evi- 
dence, is the paper from which you worked? A. That is 
correct, sir. 

Trial Examiner: On February 11th? 

The Witness: On February 11th. 
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Q. (By Mr. Boyd) That is a two page document, and 
there are certain notations on the document that appear 
to be in handwriting. A. That’s correct, sir, my hand- 
writing. 

Q. Those were made by you? A. That’s correct, sir. 

Q. Were they there when you were working =i that 
document? 


423 
A. Yes, sir. 
Q. The form, as it is presented here in evidence, i is as it 
was when you were then using it? A. Yes, sir. 


* * * + * * bo * * * 


Q. (By Mr. Boyd) With respect to that document, Mr. 
Dicey, what did you do on the meeting of February 11th? 
A. Well, the first thing that I did I read this. : 

Q. Did you read the whole document? A. I read the 
whole document, but, on the points, as I went through them, 
after reading Point 1 on wages, before entering into Point 
2, as it is covered here, I explained to them that our desire 
had been to attempt to establish part of this wage demand 
on the productivity factor insofar as this industry is con- 
cerned, and, when I was speaking of this industry, I cer- 
tainly had in mind the pine industry because that was who 
we were bargaining with at that time. 

I told them that in absence of the information that we 
had requested and, due to the position that the employers 
had taken in the past, that we must make our demands 
specific, that we had established a 12 and a half cent figure, 
and that in 


424 : 
establishing that figure, we had used the cost of living index 
as of the way it stood at the time of the last increase, namely 
April 1 of 1952, when the index stood at 112.9, and that at 
that time the index stood at 115.2, and it was standing even 
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at that same point, not only when we formulated this 12 
and a half cent figure, but it stood at that same figure 
through many meetings with them later on. 

That amounted to 2 per cent. In applying that 2 per 
cent to the average wage in our own industry, that in itself 
amounted to approximately 4 and one-half cents, and that 
in the absence of a productivity figure for the industry, the 
only figures that we could use were the figures that had been 
released as preliminary figures by the Bureau of Labor 
Statistics on productivity, which pointed out that the pro- 
ductivity was 4 per cent, approximately 12 per cent 
annually. 


* * * * * Bd * ” * * 


(The document heretofore marked General Counsel’s 
Exhibit No. 37 for identification, was received in evidence.) 


* * * * ™ * * * * * 
427 


Q. (By Mr. Boyd) Now, when you re-read it, what was 
done with respect to it at the time of your re-reading it? 
A. I then went back to the original Point 1. 

Q. And with respect to the original Point 1, what did you 
you do? 
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A. I inquired in regards to the information. I told them 
that we were still in need of receiving that information. 

Q. You mean your first demand for the information? 
A. That is correct. 


* * * 2 * * * * * * 


A. I again reminded them that the 12 and a half cent 
figure had been established without us having received the 
information that had been requested, and that we still 
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needed that information, and we wanted to find out whether 
or not they were going to provide it. 


429 


* * * * * * * * : * 


Q. What response did you, if any, make to that remark? 
A. told Mr. Irving that, certainly, the information that 
we were requesting we felt was absolutely inet and 
at 
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that time, he says, ‘‘Well, you’re even requesting informa- 
tion on holidays, and the contract is not even open on the 
holiday clause.”’ 

Trial Examiner: Did you reply to that? ! 

The Witness: I told him it was true that the contract 
was not open on holidays, but the reason we had requested 
it again goes back to the wage figure, which we had estab- 
lished at this time, of 12 and a half cents, that the infor- 
mation that we were able to pick up, although we had bar- 
gained in past year and had three paid holidays in the 
contract, that great numbers of our membership, as a result 
of restrictive provisions that were in the agreements, were 
not drawing these six paid holidays. 

Q. (By Mr. Boyd) You said a moment ago ‘three holi- 
days’’ in the contract. Did you misspeak yourself. A. I 
did. It’s six. | 


* * * 


Q. Very well. Was there any discussion as alternatives 
to the use of the Form IWA 1 and as to the mechanics of 
providing the information? A. Yes, there was. . 

Q. And what was said with respect to that, and by whom? 


* * * * * * * ¥ * | # 


A. Oh. Well, Mr. Irving did tell me, he said that they didn’t 
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have to supply it on the form. I told him that I realized 
that, and that we knew that there were Board decisions 
that they did not have to supply it on the form that was 
submitted by the union, but that we were prepared to take 
the information in any manner that they saw fit to provide 
it, including over the telephone, because we were equipped 
to take it and record it, and it could be recorded right with- 
in our own Office if they 
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didn’t even want to take the time to compile it in writing, 
that we could take it in our office. 


437 


Q. Were there any other questions concerning the job 
evaluation program that you recall from any of those repre- 
senting the companies, the employers? A. The only other 
question that I recall was the scope. How far did we in- 
tend carrying it? I told them that we planned on— 
certainly it was our plan to conduct one in the entire indus- 
try, but that we did not plan to conduct this as one pro- 
gram, that we wanted to conduct plans in each of the areas. 

I didn’t specify them, but, generally, they know—the 
pine area, the redwood area, the Douglas Fir area—because 
there are certain conditions in those—in each one of those 
areas. 


* 


Q. (By Mr. Boyd) Now, with respect again to the devel- 
opment of the negotiations on February 11th, after there 
had been these inquiries concerning the proposal for the 
elimination of job inequities and the conduct of this job 
evaluation and analysis program, what then developed? 
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What more developed, if anything, after you had responded 
to the questions? A. At this mecting’ 

Q. Yes, the February 11th meeting. A. Well, we cate 
came back to the form again, and I asked Mr. Irving 
whether or not they were going to submit the information, 
and it was at that time that he told me, he says, well, he 
says, ‘‘Frankly . . .”’—I reminded him that we had the 
authorities from the local unions he asked for. 

‘Possibly you have a point’’, so he said, ‘‘but we will 
make a determination after we determine how we are going 
to negotiate’’, and it was at that time that that meeting 
broke up. It was adjourned subject to call. 


* * ™ * * ® * 


444 
Thursday, October 27, 1955. 


Q. Very well. Now, directing your attention to the date 
of March 12th, it was testified to by Mr. Irving that there 
was a meeting held on that date in Klamath Falls with 
PIRC, and he identified the persons participating in behalf 
of the negotiating parties. 

Was his testimony concerning that substantially correet, 
as you recall it? A. Yes, sir. 


* * * * * * sd * * * 


Q. Very well. Will you preliminarily outline first just 
the : 


450 
development of the meeting? Then we’ll come back to each 
point of the development, specifically. A. When the meet- 


ing commenced, I reiterated our three contract demands, 
wards wages 
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Q. Well, you reiterated three contract demands. What 
else did you do? A. And the request for the information, 
as I told Mr. Irving in the meeting of February 11th, that 
he knew that there were Board decisions that they were 
required to make available the wage data that we had 
requested, but I wanted to find out now just whether or not 
we were going to get it. 

Q. This was your request of him on March 12th? A. On 
March the 12th, that is correct. 

Q. Well, start with that. What response did he make to 
that inquiry by you? A. His response was, ‘‘No’’. 

Q. Did he elaborate or explain his response, as you recall 
it, at that time, at that juncture? <A. At that juncture, I 
don’t recall him explaining anything. 

Q. Then describe—in further description of the outline 
of the development, what was the next point arrived at? 
A. Well, I then went into the three contract demands, 
working from prepared material that I had. 

Q. All right. Well, let’s start there. I hand you the 
documents marked for identification General Counsel’s 
Exhibit 38-A 
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and also General Counsel’s Exhibit 38-B. Can you iden- 
tify those documents? A. Yes, sir. 

Q. Now, I’m referring to the printed or typewritten 
portion. A. That isthe material that I worked from. 


*” * * * e e * me * 
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Trial Examiner: Well, I understood you to say that you 
read this entire document verbatim at the March 12th 
meeting. 

The Witness: Yes, sir. 

Trial Examiner: In sequence? 
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The Witness: Yes, sir, and I supplemented the remarks 
that I have there in ink and elaborated on them to some 
extent, as we went along. 

Trial Examiner: I’m referring to reading it vevhedin 
as contrasted with just using it for your own personal 
reference. | 

The Witness: No, no. I read it verbatim. 


* * * * * 


Q. (By Mr. Boyd) — 38-A in evidence? What did you 
do with respect to that document on March 12th? A. I 
read the document * * * 


460 


* * oe * * * * * * 


Q. (By Mr. Boyd) What is the next notation? A. ‘‘Not 
100% ...’’—I have two dashes—‘‘. . . but 8¢.”’ | 

Q. Did you explain? A. I exclatned, that is correct. 
I explained at that point that we were not asking for alli of 
this increased productivity. 
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Q. Not for a hundred per cent of it? A. Not for a hun- 
dred per cent of it. We felt that we were entitled to at 
least 8 cents. 

Q. Out of what amount? <A. Out of 4 per cent annually. 

Q. And in cents what did that amount to, according to 
your figures? <A. Hight cents. 

Trial Examiner: A true 4 percent increase would have 
been in excess of 8 cents, is that your point? 

The Witness: Yes. You see, a part of the other dis- 
cussion, Mr. Examiner, was this, that there had been no 
general wage increase in 1953. We had raised the issue 
of productivity at that time, and there were a few settle- 
ments of 5cents. The employers had consistently contended 
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that that productivity in 753 had no relationship whatso- 
ever to them. 

Trial Examiner: I think that’s sufficient at this time. 

Q. (By Mr. Boyd) But to clarify though, because it is 
not clear in the record, did you state if 8 cents was less than 
a hundred per cent? A. Yes, sir. 

Q. Eight cents represented about what per cent of what 
you considered to be the productivity increase? 


* * * * * * * * * * 
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Mr. Boyd: I’ll withdraw the question. 

Trial Examiner: He’s already told us what he said. 
He wanted 8 cents, but it was not 100 per cent of the pro- 
ductivity increase, and that takes care of that. 


ae * * * * * * * * * 


Q. (By Mr. Boyd) Now, we go down to the fourth un- 
stricken paragraph. You read that paragraph, and what 
is the notation in the right margin? A. ‘‘Industry pro- 
duction’’. 

Q. Did you make any comment on industry production 
when reading that pragraph, after reading that paragraph, 
or in the 
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course of it? A. That is correct. I told them that we 
needed the production figures. We also— 

Q. For what industry? A. For this industry, in order 
to attempt to establish in our own minds the actual cost 
and the actual productivity figure. 


® * * * * * * ™ * * 
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Q. Will you state what you said to them on March 12th 
with respect to the latter notation ‘‘Form IWA 1’’, and with 
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respect to the notation in the right margin, if you said any- 
thing? A. Yes, sir. 

Q. What did you say? A. I told them that that was one 
of the other needs of securing the information on Form 
IWA 1, that we wanted to find out the actual hours worked, 
the actual day wages received, and by whom, because it 
was our feeling that supervisory employees or normal 

operating overhead, while it was an expense, in our opinion 
should not be charged to productivity. 

Q. As a direct labor cost? A. As a direct labor cost, 
because there was no actual productive effort, and that, 
what we were trying to pin down was actually what con- 
tributed and by whom to make up that figure. 


* * * * * * * * 
465 


Q. Just as you— A. I told them that certainly we all 
knew that people, who were on—enjoying a holiday, or 
people that were on vacation, were not actually producing 
anything, and, while it was an operating expense, we also 
felt that it should not be charged as a direct labor cost in 
connection with establishing the productivity figure. | 


* * * * * * * * * 
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Q. (By Mr. Boyd) Proceed. What was your notation? 
A. ‘‘Hours dropped 138%, employment dropped 8%, pro- 
ductivity increased 14.5—1952, 13.4—1953—1.1 man hours 
less.’’ 


* * * * * * * * * | * 


Q. Very well. In connection then with the notation that 
appears in handwriting, what if any statement did you 
make with respect to those notations? A.I told them 
exactly what is there, that our people had worked 13: per 
cent less hours, and, while working 13 per cent less hours, 
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that 8 per cent less of our people were employed, and at 
the same time that productivity had actually increased to 
the figures as shown there, 13.4 for 1953 over 14.5 in 1952. 

Q. And what statement, if any, did you make with respect 
to 

468 

this last notation, 1.1 man hours less? 
* * * * * * ® * we * 
A. told them that it was taking 1.1 man hours less to pro- 
duce a thousand feet of lumber, and that, with the amount 
of production that was produced, that this in itself meant 
several millions of dollars in savings to the employers. 


oS ” * * * * * * * * 
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Q. (By Mr. Boyd) What was the statement that you 
made to them? A. I had in my possession at that time 
several statements as to the experience of a number of 
companies that we deal with within this industry as to 
their business for the past year, 1953. 


* * * * * * * * * * 
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Q. Very well. A. These figures indicated that all of 
these companies were experiencing or had experienced a 
far better year than they had in 1952. 


* * * * * s * * * * 
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Q. I hand you this document, which you have produced, 
and for identification I would have it marked 38-C. 
* *” * * * e * * * * 


Q. What do you identify it as being? A. This was an 
article that was published in the Oregon Journal under the 
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date of March 9th, 1954, an article of David Lawrence’s 
titled ‘‘Dynamic Upturn in U. S. Business Now Indicated’’. 

Trial Examiner: Don’t read the entire article. 

The Witness: Okay, yes, sir, and he was reporting on 
the F. W. Dodge Corporation’ s report as to their predic 
tions as to the economic conditions prediction of Daeiiees 
for the country. 

Q. (By Mr. Boyd) Did you then at that time read eae 
article 


473 
in its entirety? A. That is correct. 


* * * * * * * * * * 


Q. What? A. The other statements that I made was 
that this article of Lawrence’s, which was the F. W. Dodge 
report, indicated that in the field of housing, that we could 
certainly expect a number of increased housing starts, 
which was certainly a very good indication to this industry. 

I also told them that the reports that we had been able 
to get a hold of so far indicated that the industry as a whole 
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had enjoyed in 1953 the most profitable year that they had 
ever enjoyed with the exception of the year 1950, | 


* * * * * * * » * * 
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Q. Very well, and in doing so, did you use this document, 
the original of which is in evidence as 38-B, in the presenta- 
tion of that? A. Yes, sir. 


* * * * * ¥e * ba * | * 
478 


Q. 38-D bears a written caption ‘‘Exhibit 12’’ and 38-E 
bears a written number ‘‘#13’’. A. Yes, sir. I departed 
from this prepared material that I had—— 3 
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Q. Now, wait a minute. You say you departed from it. 
You mean you did not read this, or you supplemented it? 
A. I supplemented right here (indicating) and told them 
that we had not received the information that we had re- 
quested, but that in our Research and Education Depart- 
ment and using all contracts, eliminating none, that we had 
in our office that had the wage rates attached, that we had 
compiled this information. 

I told them that it was limited, and I was not going to 
attempt to read it all, but I wanted to give them an illustra- 
tion as to our findings and to further emphasize the need 
for the submission of the information that we had re- 
quested, and the need for a job analysis to be made and for 
a job evaluation program to be entered into. 

I told them that we had made it in both the logging and 
in the sawmill. 


* * * * * *“ 


Q. You then come back and read—what did you do? A. 
I told them that we also had the demand for the third week 
of vacation after five years of seniority. I didn’t go into 
detail on that date. 


* 6 * * ° * * * % * 


(The documents heretofore marked General Counsel’s 
Exhibits Nos. 38-A and 38-B for identification, were re- 
ceived in evidence.) 


Q. (By Mr. Boyd Now, you say then that the employ- 
ers caucused. What happened? Was there anything 
more that happened? A. Yes, there was.. Before the 
employers caucused, Mr. Irving wanted to know the source 
of the productivity figures that I had stated, and I told him 
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that it was the West Coast Lumbermen’s Association. He 
told me that that was not productivity, but production. 

I told him that I would agree that I had incorrectly 
stated ‘‘productivity’’ insofar as the 1.1 man hours less, 
but that the productivity figure of the West Coast Lumber- 
men’s Association stood at 5 per cent in comparison to the 
4 per cent productivity figure, released by the Bureau of 
Labor Statistics on their preliminary report on all of the 
industries that were covered in that study, and that; the 
lumbering industry was one of the industries that was 
covered, and that in the absence of the material that we had 
requested from this 
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association we had no other alternative than to use the 
figures that we had at our command, which were thei na- 
tional productivity figures, and using the fir figure as a 
comparison, we were reasonably certain that the produc- 
tivity in the pine would be comparable, not only with the 
fir, but we were certain it would be comparable ie the 
national productivity figure. 

Mr. Irving then inquired about the figures that I. had 
used in pointing out the differences in wage rates in the 
logging and lumbering divisions of the industry, and 
wanted to know what was included in those figures. [I re- 
emphasized that it was from all contracts that we had i in 
the Research Department in the northwest, that they were 
not selected, but were all used. 

He then informed me that they would not be ee 
with any West Coast figures on productivity, production, 
or anything else, that they were not a part of the fir. He 
also told me that, insofar as the rates that I had used, that 
he did not think that that was factual insofar as their 
companies were concerned, that he would agree that there 
were possibly historical differences in some of the rates, 
that they would not though accept those figures. 
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I told him that we had attempted to compile separate 
figures just for the pine area, and that I would bring those 
figures in for the pine at the next meeting, and that I had 
hoped I would have them ready for that meeting, but it was 
impossible 

AS4 


to get them all ready in that length of time, and that was 
when they caucused. 

Q. And that’s when they caucused? A. That’s correct, 
sir. 
Q. Following the caucus, was there any further negotia- 
tions between—or among you? A. That day? 

Q. On that day? A. Yes, sir. 

Q. Well, then, what happened? A. The employers came 
back in. 

. And what was done after they came back in? A. Well, 
Mr. Irving stated that the trends were down, production 
was down, shipments were down, orders were down, inven- 
tory was up. He stated that their employees in this area 
were receiving wages far in excess of the wages paid in the 
lumbering industry on a national level, and their wages 
compared favorably with those in the Douglas Fir. 

He quoted a figure in that meeting of weekly earnings of 
$8.41—I think it was. He also stated that their wages com- 
pared favorably with other industries, such as steel, the 
printing trade, and several others that I don’t recall off- 
hand. He stated that our Demand No. 2 for the job 
analysis and the job evaluation was just another one of 
these wild dreams that we—of the IWA. 


495 


He said ‘‘ You people went off the deep end in 1950 on the 
health and welfare, and I advised against it at that time. 
Now, you’re talking about this.’’ He said frankly that 
they were not immune to it, but that it was just another 
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plan of ours to increase—try to increase still further wages 
to that point, but this was no time to consider any increased 
costs, and that there would be a cost involved, ane that 
they were simply not going to do it. 

He stated that the vacation demand—he diazoneen with 
me that there was no indication of any trend toward a third 
week of vacation. He had used figures that brought on a 
good bit of discussion from our group as to what was in- 
cluded in those figures that he used. : 

Trial Examiner: Figures on vacations? 

The Witness: When he was referring to wage rates or 
wages. 

Q. (By Mr. Boyd) Do I understand, in his response, 
he did use some figures? A. That is correct, sir. | 

Q. Well, go ahead then. A. The question was thrown 
to him, if I recall correctly, by Brother Sullivan as to what 
was included in those figures. Mr. Irving’s reply was that 
in those wages the only thing that was included was holi- 
days, that they were weighted. I took exception to his pres- 
entation because of the manner in which I aoe mat he 
had brought in the figures. 
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He was not comparing the wages paid in the lumbering 
industry with the wages paid in the steel industry on the 
west coast. He was comparing it with a national figure, and 
that we were then—the IWA as well as the Lumber and 
Sawmill Workers are the lumbering industry in the north- 
west, and, if they were going to compare it with any’ other 
figures of any other industries, that the only fair way to 
compare those figures, if they were to be used, was to use 
West Coast figures for those industries and not a national 
figure, and that we all knew the conditions even within this 
lumbering industry in the south, in the midwest, and in— 
even in the New England states. They helped to make up 
the national figure in lumber. 
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Mr. Irving told me that he thought they were in a posi- 
tion that they would make a recommendation to re-sign the 
—recommend the re-signing of the contracts for another 
year. 

At that time, we caucused. 

Trial Examiner: You caucused? 

The Witness: Yes, sir. 

Trial Examiner: This was after their caucus? 

The Witness: That’s correct, sir. 

Q. (By Mr. Boyd) With respect to this presentation 
which Irving made at that time, was there any comment by 
him with respect to the inability of them to grant a wage 
increase at that time? <A. Yes, there was, because it was 
either myself or Sullivan— 
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I believe though it was myself—in fact, I’m certain of 1t— 
I asked him, ‘‘Are you gentlemen pleading the inability to 
pay?’ 

At that point, Mr. Irving gave his customary grin and 
stated, well, he knew that was coming; no, that they were 
not pleading inability to pay. It was not a question of in- 
ability to pay. It was a question of inadvisability to pay. 

Q. Did he go beyond that statement? Did he supplement 
that statement at all? A. I don’t recall whether he did or 
not. 

Q. Then you say the union did caucus? A. Yes, sir. 

Q. Following the union caucus, what transpired? A. 
Well, after we caucused and got back together, we rejected 
the recommendation made by PIRC that we go back to our 
respective principles with the recommendation to re-sign 
the contracts. 

There was some more discussion concerning the situation 
and the condition in the industry as it existed. I recall 
this also: Mr. Irving, before the employers caucused, had 
discussed production, shipments, sales, and prices in the 
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Douglas Fir, and it was after the employers came back 
again, I raised the issue, and I told him, ‘‘ You have objected 
to me using any reference to fir. You have told me that this 
was pine and not fir, and yet you are using fir NBS | here 
in your presentation.”’ 

J also told him that it reminded me of a couple of previous 
years in meeting with them, and, on those occasions, and 
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where the conditions in fir, at least according to the pub- 
lished information, looked a little more favorable, every 
time that we attempted to use those figures, we were told, 
‘“We’re not concerned with fir. We’re in the pine.’’ 

But, on this occasion, the prices and the production, the 
shipments, in fir at this particular period in 1954 were down, 
and it was very advantageous to Mr. Irving to use those fir 
figures, or to eject them in himself, and it hadn’t been 15 
minutes before when he had objected to my reference to 
the overall year’s production or the experience of the fir 
industry. 

Before we adjourned, I reiterated our demand for the 
information requested on IWA Form 1. I realized that 
we were meeting in concert—they were. I had asked! Mr. 
Irving at the beginning of the meeting whether or not they 
were going to produce them. He had given me the answer 
of ‘‘No’’. Therefore, I felt, before that meeting adjourned, 
that I should get that inforniation first-hand, especially be- 
cause of his contention of what he had contended in the 
previous meeting that there was no responsibility to furnish 
it through the—I mean—to the International’s Negotiating 
Committee. I wanted to hear that from each of these em- 
ployers, and I attempted to poll that group. : 

Q. Describe what happened. A. Well, I started polling 
them when I was—in fact, the best I recall, I did pol the 
companies. 


107 





(499) 


499 


Q. What did you do? A. Mr. Nutting, Mr. Murphy—lIf 
I recall correctly, they told me that Mr. Irving had already 
stated their position. 

At the time I got ready to ask Mr. Glassow, that was when 
Mr. Irving stopped Mr. Glassow and told him that he did 
not have to answer those questions. 

Q. What was the question you put to Mr. Glasgow? A. 
Whether or not they themselves were going to supply us 
with the information that had been requested. 

Q. And what was it Mr. Irving said? Do you recall his 
words? A. He told him that they didn’t have to answer 
the question. 

Q. Didn’t have to respond to your question at that time? 
A. Yes, that’s right. 

Q. Did Mr. Glassow respond to your question at that time, 
despite what Mr. Irving said to him? Did Mr. Glassow 
make any response to your question at that time? A. Yes, 
he did. 

Q. What was it he said? A. He responded in the same 
manner that Mr. Nutting did, but, before he started talking 
any further, that was when he stopped him, and that was 
that ‘‘Mr. Irving has stated our position.’’ 


* * * s * * * * * « 
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Q. Between March 12th and April 2nd, had you received 
any communication—did you receive the communication in 
evidence, which is—did you receive the original in the form 
which is 
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in evidence as General Counsel’s Exhibit No. 22-B? 
* * * s * * s * . * 
A. Yes, sir. 
a * & e * * e oe * * 
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Q. (By Mr. Boyd) As a result of the developments at 
the two meetings of March—of February 12th—February 
11th and March 12th, what if any action was instituted by 
the Northwest Regional Negotiating Committee with re- 
spect to the negotiations of that year? A. We called for a 
strike ballot. 


bad * 


Q. With respect to that determination, what—in brief, 
what was done by the Northwest Regional Negotiating 
Committee, or the top policy committee, whichever it was? 
A. The ballots were mailed out to the local unions for the 
membership themselves to vote however they wished to 
vote. 


Q. Now, it was in the course of that same period of time 
that you received the document from them dated March 
17th and the supplemental, the correcting document dated 
March 27th? A. That is correct, sir. 

Q. With respect to that document, particularly the hetfar 
of March 17th, what was done? A. Well, when I received 
the letter, I carried the letter to the Department of Educa- 
tion and Research and sat down with Mr. 
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Kenney and went over the letter, * * * 
“ * * ° * * . * . 
A. I had Mr. Kenney prepare a letter in answer to it. 


* * * ° ® rs * * * * 


Q. I hand you General Counsel’s Exhibit No. 39 and ask 
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you whether that—if you could identify that document? 
A. It is a copy of the document, that’s correct. 


* * * » * ™ * * * * 


Trial Examiner: Wil you say again how this was used? 
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The Witness: That was read and then handed to Mr. 
Irving, pushed across the table to him, the original. 


” * * * * * & a * 


Trial Examiner: At what meeting was this now? 
The Witness: The meeting of April 2nd. 


* * * * * * * * * 


(The document heretofore marked General Counsil’s 
Exhibit No. 39 for identification, was received in evidence.) 


Q. (By Mr. Boyd) Now, coming to the meeting of April 
2nd, to which you have referred, you heard Mr. Irving’s 
testimony as to the time, the place, and the persons in at- 
tendance? <A. Yes, sir. 

Q. His description of that is substantially as you recall 
it? A. That is correct, sir. 

Q. Will you give us now the development at that meeting 
of April 2nd? What was done at that meeting? A. The 
meeting was opened by Commissioner Walker, and then 
he immediately passed it to the union, advising us that we 
were the grieving party and, apparently, he wanted to hear 
from us first, in which I reiterated in the very beginning our 
three contract demands and the fourth demand, which was 
the 
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demand for the information that had been requested, and 
then I went into a general discussion, pointing out that the 
trends—so far as trends were concerned and taking the 
published figures that are public and published in the news- 
papers, showing the first 11 weeks in the pine, that produc- 
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tion was still running 12 per cent over the same comparable 
period in 1952; that shipments were still running 2 per 
cent over the same comparable period of 1952; and that 
orders were still running 5 per cent over the same compar- 
able period of 1952, which was the last time that we had 
received an increase. 

I further went into the matter of stumpage. I told the 
employers that it was certainly strange to us that they could 
take the position of rejecting all of the union’s demands two 
years in a row and yet they had experienced a very good 
year the previous year profit-wise, and then to watch the 
published reports of where they were consistently bidding 
anywheres from 30 to 40 to 50 per cent on stumpage above 
the appraised prices. ! 

Q. That’s on what timber? 


* * * * 


A. That it was strange that they could pay those kinds of 
prices for stumpage and still take the position that they 
were not willing to share anything with the people: that 
actually were producing for them. * * * 7 


* * * * 


Q. So, that which you received was 22-B, C and Dt A. 
That is correct. 


* * * 


Q. And will you describe the developments of the meeting 
of June 4th? A. At that time, the strike ballot had already 
been completed. We had even postponned the deadline 
because the deadline had been set for May the 3rd, and it 
had been postponed. 


= * * * 
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Q. Did you make any comment on that to Mr. Irving 
when you entered into the meeting of June 4th? A. I cer- 
tainly did. *** 


* * * 


I did get into the discussion of prices to an extent, at 
which time I read from a document, or two documents in 
their entirety. 


* *® ” * * * ® * ” * 


Q. Wil you produce the documents that you used at that 
time? A. This is a 13 year summary of prices in pine, 
the price picture as of today in the second column. * * * 


a * ® es * ® * * * 


Trial Examiner: Did you read the whole thing? 
The Witness: I read the whole thing. 
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(The douements heretofore marked General Counsel’s 
Exhibits Nos. 74-A and 74-B for identification, were re- 
ceived in evidence.) 


* * * ° 


Q. Did the PIRC respond to your presentation? A. 
Only to the extend that their position was unchanged on 
al of our demands. 
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Trial Examiner: On June 4th. 
The Witness: Well, on June 4th, he didn’t reply to the 
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cost of living. As a matter of fact, that happened at an- 
other meeting, but, on productivity, he said he would advise 
us not to even—not to get into the pine productivity figures. 
So, we had no figures for pine, no figures of any description. 

Q. (By Mr. Boyd) Did the fact that you had no figures 
prompt any further comment by you? A. I certainly told 
him that we wanted these figures and we needed these fig- 
ures. We felt that it was their responsibility to a 
these figures. 

Q. On what? A. On the pine industry, for the operation 
that we were bargaining for. 

Q. That was the figures that were to be supplied on IWA 
Form 1.? A. That is correct, sir. 

Q. What was the employers’ position at that time with 
respect to producing the data required by IWA 1, if they 
stated a position at the June 4th meeting? A. He told us 
that they didn’t have any productivity figures themselves, 
that we could steer clear of trying to develop them, but 
that they had no figures. They couldn’t furnish us any. 


* * * * * * e * * 
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Q. The issue submitted, that was voted on in that ballot- 
ing, was what? A. To give the Northwest Committee the 
authority to call a strike if we deemed it necessary in order 
to end our negotiations on the demands that they ¥ were 
negotiating. 


* " 


Q. Did that result in any decision being made with respect 
to strike action? A. Well, we had a meeting already sched- 
uled of the top policy committee for June the 18th. 


r ® * % s & 
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Q. And there was a determination made? A. That is 
correct, sir. 
Q. And that determination was what? A. That we were 
sending out the strike call for the strike to commence not 
later than the first shift on June the 21st. 


* * * * * * we * * * 

Q. Asa result of that meeting, was there any communica- 
tion to the local unions in the pine area? A. There was 
communication to every local union and in all areas that we 
held the authorities for, by telegram. 
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Q. I hand you here— A. —as to whether or not they 
wanted to go along with the strike. * * * 
* * * * * % & * * * 

Q. (By Mr. Boyd) I hand you here a document marked 
for identification General Counsel’s Exhibit No. 75 and 
ask you to examine and state whether that is the com- 
munication directed by the Negotiating Committee to be 
sent to Local 6-122 at Prospect, Oregon? A. Yes, sir, that 
is. 


* * * * * * * * * *" 
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(The document heretofore marked General Counsel’s 
Exhibit No. 75 for identification, was received in evidence. ) 
* * * * * * * * * * 

Q. That’s right. A. That they would make their own 
determination as to whether or not they struck. 


* * * * * * * * * % 


Q. Following that, Mr. Dicey, and directing your atten- 
tion to the document in evidence, General Counsel’s Ex- 
hibit No. 33, the letter dated July 16, did your Northwest 
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Committee receive that letter from Mr. Irving? A. Yes, 
sir, *** 
* * * * Re * S * * 7 * 
537 


Q. What meeting date was set by your sian aun with 
Mr. Glassow? 


* * * & * * * * * : * 


A. For August the 6th. i 
* * * * * * * * * | * 


Q. What date was arranged through the Mediation 
Service for meeting with the other companies in the Bend- 
Redmond area? A. The Bend-Redmond area was also 
August 6th. * * * 


x * * r * * * * * | 
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Q. (By Mr. Boyd) Passing the point that you have just 
dwelt on, Mr. Dicey, what more was developed in the course 
of that meeting? A. We did propose to the enipinyers 4 arbi- 
tration of the issues. 


* * * * wt * * * * | * 


The Witness: I still pressed for the matter of trying to 
settle the issues. Of course, I was told that they would not 
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go along with arbitration. They would not agree to any 
third party attempting to settle their dispute. 


* * % © * * * * * | 


Q. (By Mr. Boyd) That then is the development of the 
meeting at Ponderosa? A. At Ponderosa and Tite Knot 
at Redmond. 
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Q. And that was on August 6th? A. That was on August 
6th in the morning. 


* * ” * * * * * * * 


Q. (By Mr. Boyd) Did you have any further meeting 
that day? <A. Yes, sir. 
Q. Where? A. In the office of Brooks-Scanlon in Bend. 


*" * *” * * * * * * * 
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Q. Well, what was done with respect to your negotiations 
with Mr. Irving in behalf of Brooks-Scanlon at that time? 
A. I also advised Mr. Irving that we still were insistent 
that the information that we had requested, that we still get 
that information, that we still held the authorities, and we 
wanted it, that we knew that the failure to submit it was 
certainly impeding these negotiations, that it had been a 
factor in the strike, the strike in the area as a whole. 

Mr. Irving told me, he said, ‘‘ Well, you have been talking 
an awful lot about this submission of information. Just 
so that it can never be said that I refused to discuss it with 
you, let me tell you this, that the local unions already have 
the wage scales and the seniority lists, and the contracts 
themselves contain the holiday and the vacation provisions, 
and, as far as the hours worked or the wages earned, that 
the employees themselves can give you that information if 
they want to give it to you, and, insofar as the production 
and sales figures, we contend that that is confidential infor- 
mation and is of no concern to this local union. Further- 
more, we do not 
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agree that any of this information be given. to the Inter- 
national Union, where from time to time it would necessarily 
be made available to other competitors of ours.”’ 


* * * & % * e * * * 
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I pointed out to him that I knew of Board decisions 
where they had ruled that having to gather this information 
from the individual worker was not sufficient. That about 
ended that meeting. 

Trial Examiner: Coming back to the earlier meetings out 
there with Tite Knot and Ponderosa, was any mention made 
of the information at that meeting? : 

The Witness: Yes, sir. 

Trial Examiner: Namely the submission? 

The Witness: Because that was when I asked them if 
they would agree to submit the information and agree to 
the analysis being made. 

Trial Examiner: This is when the Commissioner was 
present? 

The Witness: Yes, sir. 
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Trial Examiner: And the answer was? 

The Witness: Mr. Irving answered for them. |-He 
stopped them from answering. 
* * * * * * * * * | * 

Q. (By Mr. Boyd) Pasing the meetings of August 6th, 
did you have further meetings with these same companies 
and Mr. Irving? A. Yes, sir. | 

Q. On what date? A. On August 27th. 


* * * * * w * * 


Q. Of the two, which came first? A. Brooks-Scanlon. 


sd * * * * * * * 
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Q. Now, then, passing to the next meeting actually held 
on | 


950 | 
the 27th, where was it held? A. It was supposed to have 
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been held in the same office at Redmond, the office of Pon- 
derosa and Tite Knot, either one or both—I don’t know 
which. 

Q. What did transpire? A. No meeting was held. 

Q. What happened? A. Well, when we arrived there, 
we got as far as the entrance. 

Q. Entrance to what? A. To the premises, and, after 
a short while, Commissioner Walker came out and advised 
us that the parties were not willing to do anything because 
they contended that they had a contract, a contract that was 
supposed to have been entered into with a rump group, a 
union committee on August the 9th. 


* a * * * * * * oH * 


a} | 


Q. With respect to Brooks-Scanlon, did you have any 
further meetings? A. Yes, sir, I did. 


* * * . * * ® * * * 


Q. That’s between the date of August 27th and Septem- 
ber 20th that there were other meetings? A. Other meet- 
ings that I know of, but I was not present. I was at the 
meeting of September 20th. 


* we * * ad ad * * w * 
552 

Q. Now, you say that Mr. Sullivan’s proposal was what? 

* * * s * * 6 * * ve 


The Witness: The old agreements, and the company to 
agree 
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to abide by the findings of the Fact-Finding Panel. 
Q. (By Mr. Boyd) Did you make any comment? Was 
there any further comment made concerning the Fact-Find- 
ing procedures? A. Well, that was rejected. * * * 


* * * e * *% e * * * 
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Q. (By Mr. Boyd) Wel, after that development, what 
then developed? A. It was then proposed—— 

Trial Examiner: By whom? 

The Witness: —by Mr. Sullivan that the company < con- 
sider even his picking up the tab on the health and welfare, 
which amounted to approximately seven and a half cents. 
In fact, that was the value that had been placed on it when 
it was first agreed to. Mr. Sullivan said that, if they would 
do that, there would be no necessity of actually changing 
wage rates at all, 
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and possibly they might be able to make headway in that 
direction. 

Q. (By Mr. Boyd) Had that been a provision of the | pre 
existing contract? A. Yes, sir. 

Q. A provision for health and welfare? A. Yes, se to 
my knowledge, it had. It was over the whole area. I think 
that that was in their agreement the same way. I’m not 
that familiar with all the local contracts. 

Q. Was there a response to that suggestion of Sullivan 5? 
A. That was turned down. 

Q. By whom? A. By Mr. Glassow. 


* * * * * 


557 


Q. (By Mr. Boyd) After that was rejected, what then 
developed as you recall? A. Mr. * * * 
* * * * & * * * * ! * 
Sullivan finally proposed, ‘‘Well, if you will just agree 
to re-sign the agreement and make a commitment that we 
sit down and only review the wage structure during’ the 
next 60 days ...’’—I believe 60 or 90 days, I’m not positive 
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as to the time, either the next 60 or 90 days, that he would 
recommend that. 


* cd * * * * * * « Bad 
Q. What was said in response to that? A. That was 
rejected. 


Q. By whom, and what was said? A. By Mr. Glassow. 
Q. Was there anything more that developed? 


558 


A. To the best of my knowledge, that is about all that 
happened at that meeting, sir. 


* * * e * * * * a % 
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(The documents heretofore marked General Counsel’s 
Exhibits Nos. 76 to 81, inclusive, for identification, were 


received in evidence.) 
* * * * * * * * * 
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(The documents heretofore marked General Counsel’s 
Exhibits Nos. 82 to 85, inclusive, for identification, were 


received in evidence.) 
* * % * 5 Boa * ca ae bd 
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(The document heretofore marked General Counsel’s 
Exhibit No. 86 for identification, was received in evidence.) 


* * * * * * & * * * 
564 
Cross Examination 
* * e * * * Sd cd * * 
566 


Q. (By Mr. Maxwell) Mr. Dicey, you testified, as I recall, 
that the Northwest Regional Negotiating Committee had 
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only negotiated for across-the-board wage increases? A. 
Well, with the exception of health and welfare and/or 

holidays, vacations, shift differentials, and hoot owl shift 
changes, things of that nature, things that were determined 
at the board point, but we did not negotiate bracket aidjnst- 
ments. I’ll put it that way. 

Q. That has been done more or less consistently by your 
local unions, has it not? A. That is so. 

Q. Now, Mr. Dicey, at the time of your first—rather, 
your second meeting with the employers committee at the 
PIRC office, you were dealing in connection with 15 separate 
companies, were you not? <A. I do not recall the number. 
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Q. (By Mr. Maxwell) Mr. Dicey, this was a rather |gen- 
eral strike throughout the entire area on June 20th and 
June 21st? A. Throughout the northwest? 

Q. Yes. <A. It was all through the fir and extents on 
down into the redwoods and was in the area in pine, the 
area of Bend and Prineville and Prospects areas. | 


* % * sd * * * * * * 


Q. And those were all in relation to the industry demands 
presented by the Northwest Regional Negotiating Com- 
mitte, as far as your organization was concerned? A. As 
far as our organization, the strike was the result of the 
three industry demands and our fourth demand, which was 
the demand that we considered we were entitled to as a 
matter of right. 


* * * % * * % PY * | * 
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Q. Mr. Dicey, handing you document, which I have 
marked as Ponderosa 1, I’ll ask you if you can identify 
that? <A. Yes, sir. 
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Q. Would you explain what itis? A. Yes, sir, the latter 
part actually is a proposal. 

Q. That’s a copy of the document, the one that you 
handed to Mr. Elliott or Mr. Madden in the course of your 
meeting with 
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Ponderosa in their lumber sales office, isn’t it? A. Yes, 
sir, that is correct, sir. 
Q. On August 6th? A. On August 6th. 


(Thereupon the document above referred to was marked 
Ponderosa Exhibit No. 1 for identification.) 


Trial Examiner: The entire document? 

The Witness: That is correct. 

Mr. Maxwell: A document of three pages. 

The Witness: It’s an arbitration proposal. That is cor- 
rect, a document of three pages. 

Q. (By Mr. Maxwell) You gave a like document to Mr. 
Dahl and Brooks-Seanlon, didn’t you? A. I think that is 
correct, sir. * * * 


* * * * * * e * * 
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(The document heretofore marked Ponderosa Exhibit 
No. 1 for identification, was received in evidence.) 


* * * ° * * * * * * 
578 

Tuesday, November 1, 1955. 

* * * * « * « # * * 
589 


Mr. Boyd: Now, I have marked for identification a 
document captioned General Counsel’s Exhibit No. 87, 
identified that way, being a bulletin of PIRC to its mem- 
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bers under date of November 3 of 1953, on the subject 
‘“‘Wage Survey’’. 


| 
“ * * * * * * * * | * 
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(The document heretofore marked General Counsel’s Ex- 
hibit No. 87 for identification, was received in evidence.) 


* * * * * * * * | % 
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(The document heretofore marked General Counsel S 
Exhibit No. 88 for identification, was received as evidence.) 


* * _ % * * ba * * * : * 
601 


W. C. Mattson 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and teshiied as 
follows: 

Direct Examination 


* * * * * * * * * ; * 


Q. What is your employment? A. Manager, President. 
Q. Of what? A. Red Blanket Lumber Company. 


* * * * * * * * * Mt 
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Q. And it was also a member—how long had it been a 
member of PIRC? A. Well, I’d say about nine years, 
eight or nine years. | 


* * * * * * * * * * 


Q. And you have membership in other trade associ- 
ations? A. Well, in West Coast Douglas Fir Association. 
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Q. That’s the West Coast Lumbermen’s Association? 
A. Yes, sir. 
* * a * * * a * 

Trial Examiner: Do you handle only pine? 

The Witness: No, sir. We handle all species, pine, fir, 
white pine, sugar pine, things like that. 


* * * * * * * * % * 


Q. With respect to that, percentage-wise and approx- 
imately what part of your production here is pine, and what 
partis fir? A. I’d say about 20 to 80. 

Q. Twenty per cent is pine? 


608 
A. Pine. 

Q. And 80 per cent is fir? A. Yes, sir. 

Q. And it’s by virtue of the large part of your production 
being in fir that you have taken membership in the West 
Coast Lumbermen’s Association instead of the Western 
Pine Association? <A. Yes, sir. 


* * * © * Me * * * * 


Q. In practice, you make monthly reports of production— 
A. Yes, sir. 
Q. —to West Coast, do you not? A. Yes, sir. 
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Q. The point of my inquiry, Mr. Mattson—perhaps I’m 
being unclear—systematically, you’re making a report of 
direct labor costs and overhead labor costs to West Coast? 
A. Yes, we make them a monthly report, yes. 

Q. And in addition to that, and in somewhat a separate 
division of the same form, you report on your board foot 
production to West Coast? A. Yes, sir. 

Q. And your realizations in gross figures to West Coast? 
A. Yes. 
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Q. Now, my question to you was this: Is any part of 
that report, which you’re making to West Coast, routed 
systematically to PIRC? 


A. No, sir. 


* ” 


Q. (By Mr. Boyd) Ihand to you, Mr. Mattson, the docu- 
ment in evidence as General Counsel’s Exhibit No. 87 for 
your inspection. As a member of PIRC, did you shortly 
after November 3rd of 1953 receive from PIRC a copy of 
that document? A. I presume so. I can’t remember spe- 
cifically, sir. 

Q. Yes. Did you following that approximate date pre- 
pare and send to PIRC a report in the form of the attach- 
ment to General Counsel’s Exhibit No. 87, monnnienly re- 
ferred to—the report 
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commonly referred to as the wage questionnaire? A. Well, 
if they requested it, I’m quite sure we made it out, but I 
wouldn’t remember that. That would be from the account- 
ing department. 

Q. I would ask you, Mr. Mattson—perhaps you re  pre- 
pared to do it now, to produce at this time, if you’re so 
prepared, and I believe you may be, the copy of the wage 
questionnaire which Red Blanket Lumber Company pre- 
pared under date of December 7, 1953, and transmitted to 
PIRC shortly before January 5 of 1954. 


* * * a * #* * * * | * 


Mr. Boyd: Then may I inquire of Counsel whether he 
is prepared to do the alternative I suggested, and that is to 
produce the copy in the possession of PIRC? 
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Mr. Maxwell: I have a copy here, but I have objections 
to its relevancy and materiality. 


* * * * 


Mr. Maxwell: If the Examiner please, I have now re- 
ceived permission to supply the documents from the PIRC 
files to Counsel, which we’re doing reluctantly and for the 
purpose of saving trouble and time. I think I should point 
out, however, 
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that it contains on it certain longhand notes in red ink which 
were placed on it by the staff, some member of the staff 
of Pine Industrial Relations Committee, Inc., and some 
other computations which were placed on it after it left 
the office of the respondent Red Blanket. 

In producing it, I am in no way conceding that the con- 


tents of it are relevant or material. 
Mr. Boyd: I ask that this document be marked for 
identification General Counsel’s Exhibit 89. 


* * * * * * * * 
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(The document heretofore marked General Counsel’s 
Exhibit No. 89 for identification, was received in evidence.) 


* * * * e * * % 


Q. This is a transmittal to you in 1951——-__ A.. Yes. 

Q. —with respect to a wage survey made then. Without 
going into the content, and I’m making no request for pro- 
duction of 
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the document, my question was: Did you not have knowl- 
edge, personal knowledge, that PIRC was conducting a 
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wage survey among its members as early as 1951? A. 
Well, I presume they were, but I am not able to establish 
the fact in writing to that effect, but I know if they asked 
for figures on wages to compare others with our own, I 
know we gave them the figures. I don’t know whether it 
was a survey or what. We ’d call PIRC to find out about 
parallel rates too. 


* * * * * * * * * ° * 


Q. (By Mr. Boyd) Now, with respect to your answer, 
Mr. Mattson, in practice, this that you refer to of calling 
PIRC about rates being paid in other establishments, will 
you describe to the Trial Examiner what you did in practice 
in a general way? 


* * * 


623 | 

The Witness: We always tried to keep our rates in line 
with the others around here. If we were in doubt about 
any of the jobs, we’d call and try to stay parallel with the 
Medford Corporation. 

Q. (By Mr. Boyd) The Medford Corporation has its 
place of business where? A. In Medford. 

Q. And that was a member too of PIRC? A. Yes, g sir. 

Q. And what did you do? <A. Well, if I wanted to find 
out what the timber faller’s scale was or the sawyer’s scale 
or the setters, if we thought we might be out of line, I would 
call up. 

Q. Call up who? A. Call up the PIRC, and they sonia 
tell me what the scale was over at Medford Corporation, 
these individuals. 

Q. And would they limit the information, which they Bae 
you, to just one company? 


624 ! 
A. Well, that’s about all I ever called for because I wanted 
to be parallel to them in this territory. They are supposed 
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to be as good pay as any, paying the highest wages, as good 
as anybody here, the largest company, and we used to use 
that as a basis for our own. 

Q. You would adopt the pattern of the Medford Corpora- 
tion? A. Yes, sir. 

Q. As a matter of fact, and in practice, did not PIRC 
in reporting to you give you not only the scale, we’ll say of 
the company you were concerned about, but of the com- 
panies either in this area, the area of Medford A. Well, 
I do remember a report similar to what you described about 
two years ago. We did have one, yes. 

Q. Which included companies outside the Medford area? 
A. Yes. 

Q. And over in central Oregon? A. Central Oregon and 
Klamath Falls. 

Q. Yes. 


* 


Q. Now, I direct your attention to two documents in 
evidence 
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as—three documents in evidence as General Counsel’s Ex- 
hibits 6-A, B and C, being the covering letter of December 
2-, 1953, from Mr. Hartung, the guide sheet, with respect to 
IWA Form 1, and IWA Form 1 itself. A. Yes, I remember 
that one. 

Q. You remember receiving that, and then the document, 
General Counsel’s Exhibit No. 7, being the follow-up letter 
from Mr. Hartung under date of January 14th? A. Yes, 
I remember that one. 

Q. And General Counsel’s Exhibit No. 8, the further 
follow-up letter from Mr. Hartung dated January 22nd, 
1954? A. Yes, I know about that. 
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Q. And then I direct your attention specifically to Gen- 
eral Counsel’s Exhibit No. 17 and inquire whether you had 
knowledge of that letter being written to Mr. Hartung in 
response to his letter of December 21? <A. Yes, I had 
knowledge of that. | 


Ps # * ® * * * * * | & 
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Q. Now, what considerations were in your mind, Mr. 
Mattson, and discussed between you and your son when 
deciding on January 18th of 1954 to inform the Chairman 
of the Northwest Regional Negotiating Committee that: 

‘This company is unwilling to supply you with the infor- 
mation request.’? A. What went on in our minds? _ 

Q. What did you discuss between yourselves? What 
were your reasons at that time? A. Well, it was quite a job 
there to make up all these forms for them in the office there. 
Our offce manager—naturally, he didn’t like that much 
more work thrown into the office. I imagine that’s about 
al there was to it, as far as we were concerned. 

Q. The point of your objection was at that time that it 
was going to increase some work for the office ee 
A. That’s right. 

Q. Was the office manager the one who made out the wage 
questionnaire form which you sent to PIRC? A. Yes, his 
department did. 

Q. But you recognize that that’s in Willard Mattson’ s 
handwriting? A. Well, I guess he conferred with Bill here. 
The two of them worked it out together. 

Q. And was it the office manager that was making out 
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systematically the reports that you were making to West 
Coast Lumbermen’s Association? A. Yes, sir. 
_Q. So, the point that you had then in mind, that underlay 
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the letter which you wrote, was that it would involve some 
additional clerical work? A. That’s right, yes, sir. 

Q. Or additional work for the same clericals? A. Yes, 
sir. 

Q. Which was it? A. In our office, yes. 

Q. It woud be additional work for the same clericals? 
A. Yes. 


* ” * * * * * * ” * 


634 
Willard Mattson 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 


* * * * * * s * * * 


Q. Your employment by Red Blanket Lumber Company 
is as the assistant to your father, or will you state your title 
that you hold? A. Assistant Manager. 

Q. Assistant Manager, and what official capacity with the 
company as an officer? A. Secretary-Treasurer. 


* * * * * * * * ” % 
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Q. (By Mr. Boyd) You have testified just now in re- 
sponse to my question that you knew that the figure—that 
you knew that PIRC was not releasing a figure as to your 
own operations, individually, did you not? Such was your 
testimony. 

Now, my question to you is this: Did you not know that 
the figure which they were using in their bargaining with 
the Northwest Committee was a figure that took no account 
of your own individual figures? <A. It took account of our 
individual figures as an average along with the others. 


* * * * ® * e * es & 
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Mr. Boyd: Counsel has made available to me a report 
captioned ‘‘Quarterly Report of Mill Operations’’, for the 
quarter beginning October 1, 1953, and ending December 31, 
1953. That is the cover page. 


* * * @ * a ® * * | * 


Q. (By Mr. Boyd) Mr. Mattson, directing your attention 
to the document, which I have in hand, I will ask whether 
it is a document which you prepared on the form captioned 
‘‘Quarterly Report of Mill Operations’’, for the quarter 
beginning October 1, 1953, and ending December 31, poet 
A. Yes. 

Q. And that is your report to the West Coast Lumber- 
men’s Association? A. It is. 

Q. Is it a true copy of the one that you sent to them? 
A. Yes. 

Q. Do you send that to them on a quarterly or monthly 
basis? A. This particular one is on a quarterly. | 

Q. When you say ‘‘this particular one’’, are you refer- 
ring to only the cover sheet, or is any portion of the entire 
document made out and reported on a monthly basis? A. 
This portion is made up on a monthly basis. 

Q. Now, when you say ‘‘this portion’’, it’s a portion 
captioned 
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‘“Invoice and Report Covering Dues under Inspection Sub- 
secribers Contract with West Coast Bureau of Lumber 
Graders and Inspection, Portland 5, Oregon’’, is that oat 
A. Yes. 

Q. That’s made out on a monthly basis? A. Yes. | 

Q. Pass that. Is there any other portion of this docu- 
ment that’s made out on a monthly basis? A. This i 
here. 
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Q. Now, you are identifying that portion captioned ‘‘In- 
voice and Report Covering Dues to West Coast Lumber- 
men’s Association, Portland 5, Oregon’’, is that correct? 
A. Yes. 

Q. Is there any other portion that’s made out on a month- 
ly basis? A. This is. 

Q. You are identifying now another monthly report which 
is captioned ‘‘Distribution of Lumber Shipments’’ with 
the dating of December 31, 1953? <A. Yes. 

Q. Is there any other portion that is monthly? A. This 
one. 

You now identify one, ‘‘Realization on Lumber Ship- 
ments’’, with a date of December 31, 1953? <A. Yes. 


649 


Q. Is there any other portion that’s a monthly report? 
A. Thisvone. 

Q. This one that you now identify, captioned ‘‘Logging 
and Sawmill Employment’’, report for month ending De- 
cember 31, 1953, is that correct? A. Yes. 

Q. So, in short, the entire document, except for the first 
page thereof, is a form of a monthly report? <A. Yes. 

Q. The first page being a quarterly report? <A. Yes. 


* * * * * * ” * * * 


Mr. Boyd: I would have the witness check with me on the 
portion captioned ‘‘Quarterly Report’’. 

Q. (By Mr. Boyd) You give a total board foot produc- 
tion per quarter of the inventory of lumber? A. Yes. 

Q. And the quarterly board foot production of lumber 
produced in Item 2—lumber produced (including ties) ? 
A. Yes. 

Q. And a quarterly board foot production of the totals 
ofland2? A. Yes. 
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Q. And as Item 4, the board foot production for: the 
month of October separately, November separately, and 
December separately, with a total for the quarter of lumber 
under Item 4, of lumber and ties shipped for the quarter, 
(a) rail and truck? <A. Right. | 

Q. And thereunder the total shipments, again neponted 
in thousands of board feet? A. Yes. 

Q. And under 5, inventory of lumber, finished and in 
process on December 31, 1953, you list the total board foot 
of inventoried lumber? : 
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A. Yes. 

Q. And under that, you list the totals of 5—4 nnd dD; 
namely the lumber and ties shipped, plus the BIVeRROLY of 
lumber, in thousands of board feet? <A. Yes. 2 

Q. And the bottom entry under 6, species represented i in 
production reported, you have shown—and here I would 
have a disclosure—that in fir your production was 40: per 
cent? A. Yes. 

Q. In that quarter? A. Yes. | 

Q. In hemlock, your production was 40 per cent? | A. 
Yes. ; 

Q. And in Ponderosa pine, your production was 20. per 
cent? <A. Yes. 

Q. And that concludes the quarterly section of your 
report? A.Yes. 

Q. Now, the first page of the monthly report before 3 you 
captioned ‘‘Invoice and Report Covering Dues under In- 
spection and Subscribers Contract’”’ is nothing more than 
a report of dues owing, based upon the thousands of board 
feet produced in that particular month? A. Yes. 

Q. As extended in columns shown in this PepOres A. 
Yes. | 
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Q. And similarly, by the second page, under caption ‘‘In- 
voice and Report Covering Dues to West Coast Lumber- 
men’s Association’’, using the same board foot production 
for that same month of December, you make a calculation 
of the amount of dues owing to that association, based upon 
your board foot production? A. Yes. 

Q. And on the third page, you account for the distribution 
of lumber shipments, so captioned, in the month of Decem- 
ber, 1953, by showing the States to which the lumber was 
destined by rail in Schedule 1 on the report? A. Yes. 

Q. All of which entries on this particular report came 
under that schedule? A. Yes. 

Q. Schedule 2, truck and barges; schedule 3, domestic 
cargos; schedule 4, export. Is that right? A. Yes. 

Q. On the next page of the December report, there is cap- 
tioned ‘‘ Realization on Lumber Shipments’’ for the month 
of December, 1953? A. Yes. 

Q. And in that, under Section 1, realization on lumber 
shipments by marts, subparagraph 1, rail and truck, you 
enter again the total board foot production for the month 
of December? A. Yes. 
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Q. And you enter thereafter in gross dollars a figure 
reflecting what? I don’t want you to tell what the figure is, 
but how is that arrived at? <A. It’s the gross sales dollars. 

Q. That was the gross sales dollars of actual sales made 
in the month of December? A. Yes. 

Q. Well, was that with respect to your board foot pro- 
duction in the month of December, or removals from in- 
ventory? A. This is the shipments during the month of— 

Q. When you say ‘‘this’’, you point to what? A. This 
figure here. 
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Q. Is the board foot of shipments in the month of Decem- 
ber? A. Yes. 

Q. And then the figure in dollars is what you received 
for those shipments? A. Yes. 

Q. Then when I had asked you previously on board foot 
production, using the figures that you did use for the month 
of December, that had reference to the shipments from in- 
ventory, or from production in the month of December, is 
that correct? A. Yes—no, no. This is the—we have the 
production footage too here. 

Q. To make it specific and so it will be widleteiansipils 
in the record, on the quarterly report, you did report under 
item : 


654 


4, lumber and ties shipped for the quarter? A. Yes. | 
Q. And then you showed separately the shipments’ for 
October, the shipments for November, the Bape for 


December, and then the total? <A. Yes. 

Q. Of the shipments in that quarter? A. Yes. ! 

Q. Now, the figure that you showed on that quarterly 
report for December is the identical figure that is used in 
the computing of dues to West Coast Bureau— A. Yes. 

Q. —of Lumber Graders and Inspection, and also to West 
Coast Lumbermen’s Asociation? A. Yes. 

Q. And is the same figure that is broken down in your 
report of shipments on the next following page and is, the 
figure that you report on your realization on lumber ship- 
ments on the page next following that? A. Yes, sir. | 

Q. Is that correct? A. Yes. 


* * * * * * * * * 


Q. (By Mr. Boyd) This is captioned ‘‘ Logging and Saw- 
mill Employment’’, report for month ending December 31, 
1953, is that correct? <A. Yes. 
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Mr. Boyd: I wil ask that this document be marked for 
identification General Counsel’s Exhibit No. 92. 


* * * * * cd 1d we * * 


Q. (By Mr. Boyd) I’ll have you state whether that is a 
true copy of the report which you made to West Coast 
Lumbermen’s Association with respect to the total payroll, 
total employee payroll hours, employment record, and the 
base wage employment, and also production for the month, 
as set forth on columnar hearings on that form, with respect 
to the month of December, 1953? A. Yes, it is. 


* * * * * * * * 
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(The document heretofore marked General Counsel’s Ex- 
hibit No. 92 for identification, was received in evidence.) 


Q. (By Mr. Boyd) Mr. Mattson, is this system of report- 
ing, that you have now described, the system that you pur- 
sued throughout 1953, isit not? A. Yes. 

Q. And throughout 1954? A. Yes. 

Q. The calculation of the total board foot production was 
readily ascertainable by reference to the figure you already 
prepared, was it not? A. Yes. 

Q. The realization or total sales for the same board foot 
production was as easily ascertainable from the reports 
that you were preparing? A. Yes. 

Q. The detail as to the type of operation was well known 
to you, was it not? A. Yes. 

Q. You knew you have a sawmill, you knew you had a 
logging company, and you knew you had a planer, isn’t 
that correct? A. Yes. 

Q. What specifically on TWA Form 1 in evidence here as 
General Counsel’s Exhibit No. 6-C was it that was burden- 
some to prepare? I’ll hand you General Counsel’s Exhibit 
6-C and ask you to 
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explain it. A. The portion which required the detailed 
information neeanding the individual. 

Q. Now, you’re identifying the part of the form that i is 
below the—under the second major block line across the 
form? A. Yes. 

Q. So, the information as to the names of your anieyeea 
was difficult to determine? A. Yes, regarding the em- 
ployee. 

Q. No. I’m asking you: Was it difficult to detavniae the 
names of your employees? A. They’re on the payroll. 

Q. You have access to them on the payroll, don’t yout 
A. Yes. 

Q. Was it difficult to determine the classification by which 
you carry them on the payroll? A. No. 

Q. Was it difficult to determine the hourly rate that you 
were paying them? A. No. 

Q. Was it difficult to determine whether they were be- 
tween—had been in your employment between one and three 
years, or three and five years, or over five years? A. Yes. 
You had to go back of the payroll and check the files on 
them. 
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Q. As a matter of fact, Mr. Mattson, you knew those 
people personally, didn’t you? You knew how long they 
had been there? A. No. On lots of them, in general, in a 
general way, I knew how long some of them were there. 

Q. As a matter of fact, you kept a seniority list, did you 
not? A. Yes, we had a seniority list. 

Q. Well, that showed the date they went into your em- 
ployment, didn’t it? A. Yes. 

Q. So, was that difficult to ascertain from the seo 
you had in hand? A. Well, we had to check the seniority 
list. 
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Q. You have to read, check and enter it? A. Yes. 

Q. That was the difficulty? Reading something and mak- 
ing the entry, is that right? <A. Yes. 

Q. And with respect to the paid holidays, did you know 
what days for which you paid holidays under your contract? 
A. Yes. 


* * * * * * * * * * 
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Q. (By Mr. Boyd) With respect to the next column, 
headed Vacations—Reports on Vacation, was it difficult for 
you to fill out that form to disclose what weeks of vacation 
had been paid—had been given with respect to each of 
these employees? A. Well, we’d have to check the record, 
yes. 

Q. A matter of reading the record and making an entry? 
A. Yes. 

Q. And what difficulty was entailed at the end of 1953 in 
reporting on the total earnings of each of these employees? 
A. There was none. 

Q. You got that from the W-2 form? A. Yes. 


” * * a * * * * * * 


Q. (By Mr. Boyd) And what difficulty was entailed in 
reporting on the total number of hours which they worked 
in 1953? A. Well, we’d have to go back through the pay- 
roll and add them up. 

Q. Which is an adding machine operation? 


660 
A. Yes. 


* * * * * * 2 * * * 


Q. In your composing of this letter as to this that you 
have now identified as the objection you had in mind, when 
you informed the Northwest Committee that the company 
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was unwilling to supply the information requested— 
A. Yes. 


* * * * * * * * * | * 
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Q. Well, to refresh your recollection, I will direct your 
attention to General Counsel’s Exhibit No. 10 and ask you 
whether it was not the PIRC letter of January 13 of 1954 
that was the instruction to you to write that letter to Al 


Harting, and you copied it verbatim? , 
* * * * * * * * * | * 
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The Witness: This is the answer that we apparently 


copied and sent. 
* * * * * * & * * * 
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Q. Was the composition of that letter, General Counsel’s 
Exhibit 19, one on which you were given instructions also 
by PIRC? A. We discussed it with them, yes. ; 

Q. Well, did they not suggest the language of the answer 
to you? A. Yes, they suggested the language. 

Q. Now, contemporaneous with this same event, I direct 
your attention to General Counsel’s Exhibit No. 57. I 
will ask you 
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whether on or about January 21 of 1954 you did direct 
that letter to Critt Carrol, secretary of Local 6- 122? 
A. Yes. 

Q. Who suggested the writing of that letter? A. We 
discussed it with PIRC. 

Q. As a matter of fact, they sent you the form to follow, 
did they not, in writing that one? A. Well, I don’t re- 
member whether they sent us the form or not, or suggested 
it over the telephone. 
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Q. They were the ones then who suggested to you that 
you propose an opening to revise Article X as stated in the 
letter in this subparagraph (1)? A. We discussed it with 
them. 

Q. And they suggested to you that you propose an open- 
ing to eliminate Article XXII as stated in subpara- 
graph (2)? A. No. Those the were openings—the por- 
tions that we opened were the portions that we ourselves 
wished to open. 

Q. But you decided upon that after your discussions 
with them? A. We talked about them, yes. 

Q. And, similarly, with respect to subparagraph (3), 
the elimination of Article VI, the check-off of dues? A. 
That’s correct. We decided on that one. 

Q. And right about the same date, you did receive from 
the local union General Counsel’s Exhibit No. 58, the 
form of the local opening? 


665 


A. Yes, around the same time. 

Q. Now, with respect to documents in evidence, 59 
and—well, 59, do you recall whether that was a document 
which you signed or your father signed? A. I don’t know 
if I signed this or he did. 

Q. Pardon? A. I don’t know which one of us signed 
this one. 

Q. Well, the next following letter, dated February 15, 
indicates it was signed by your father? <A. Yes. 

Q. Is that correct? A. Yes. 

Q. You knew of both of these letters being sent? A. Yes. 

Q. Were they letters which you composed, or which 
PIRC told you to send? A. They were letters which we 
talked over with the PIRC. 

Q. You say you talked it over with them? A. Talked 
it over with them, and they suggested them. 
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Q. As a matter of fact, you got a bulletin from them, 
sending you the form of the letter that you should pe 
didn’t you? A. I guess we might have. 

Q. Did you as far as the bulletins were—I withdraw 
that question. It’s too general to be answered. 

Do you recall in any bulletins any letters they told. poe 


666 
to send out that you didn’t send out? A. Well, no. 


* & * * * * * * 
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Q. (By Mr. Boyd) Now, with respect to the next docu- 
ment, General Counsel’s Exhibit 58, were you not in- 
formed-and I refer to the next to the last paregrape of 
the document— were 
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you not informed that the local union was seeking to nego- 
tiate with the employer, with your company, following 
January of 1954, with respect to ‘‘bringing your contract 
up-to-date’’, or, more specifically, providing for six paid 
holidays instead of three, providing for two weeks vacation 
after three years instead of five, and providing for the 
night differential of six cents instead of four? A. The 
only time that I recall we talked about it was in a meeting 
in May. 


2 ** * * * * * a * | * 


Q. We’ll come to that later. With respect to the second 
major paragraph, which is the fourth from the bottom, 
what did your company do after receipt of this letter from 
the local union dated January 21, 1954, to comply with the 
request that it—that your company provide the informa- 
tion called for in IWA Form 1? 
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A. Well, I don’t remember whether we sent them a 
letter stating that we would refuse it, or whether we just 
didn’t—that we refused the International office on the 
IWA 1. 

Q. Well, now, infact and in truth, you did nothing 
except refer the entire matter to PIRC to state your posi- 
tion, didn’t you? A. We may have, yes. 

Q. Well, didn’t you? Did you assume thereafter to 
discuss with Local 6-122 or the Northwest Regional Nego- 
tiating Committee at any time the matter of your supply- 
ing them with this information? A. No. 

Q. You left it to PIRC to be the spokesman, didn’t you? 
A. Yes. 


W. C. Mattson 
having been previously sworn, resumed the stand: 


Direct Examination (Continued) 
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Q. And when you wrote then in this letter, 59, that, 
‘You and your representatives will be advised at a later 
date as to how we wish to be represented in negotiations’’, 
what was then the 
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circumstances that prompted you to state that in your 
letter? A. Well, I would presume that it was our wish 
that the PIRC would represent us there. 

* * * * * 


Q. And whom did you authorize to be your committee? 
A. I think the PIRC. 


* * * = + s * * * 
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Q. As a matter of fact, Mr. Mattson, truthfully, both 
these letters were written by PIRC for you, and you just 
merely retyped them and sent them out? A. It conld be. 
auiey send us lots of letters that we sent out. 


* * * * * * * * 
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Q. And what did you tell them? A. We lost money the 
year before. ! 

Q. Did you tell them how much? A. No, I don’t think 
I did. 

Q. Did you use any figure? A. No, I didn’t. 


* * * * * * * * 
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Trial Examiner: Had you lost money in the a 
year? 

The Witness: I think we lost about 60 or 70 thousand 
dollars. 

Q. (By Mr. Boyd) Do you recall whether you need that 
figure in the course of your negotiations? A. No. I 
answered his question. No, I didn’t. I’m just— 

Trial Examiner: All you said was that you lost money, 
but you didn’t say how much? | 

The Witness: No, sir. 


* * * * * * 
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Q. To refresh your recollection, don’t you recall that 
the spokesman for the local remarked about the number 
of logs going through the pond, where he was scaling, and 
on that basis he gave you his estimate of what the board 
foot production rate was in the sawmill, isn’t that right? 
A. I haven’t got a man up there that can tell you the num- 
ber of logs went through and tell me how much feet it was 


as he scaled the log. | 
* * e 9 * * td e s: * 





712 
W. C. Mattson 


having been previously sworn, resumed the stand: 


Direct Examination (Continued) 


Trial Examiner: You say that you started up Mill 1 on 
the 24th? 

The Witness: Yes, sir, Thursday, yes. 

Trial Examiner: And how long did it operate? 

The Witness: Continuously; with that crew continu- 
ously. 


Q. (By Mr. Boyd) I produce a copy for the witness, a 
copy of the Mail Tribune, dated June 25, 1954, and direct 
your attention to the heading in the center column under 
the masthead, reading, ‘‘Few More Prospect Employees 
at Work; Strike Continuing’’, and direct your attention to 
the part of that news report that 


734 


appears in the second column in the following quote 
attributed to you by the reporter: 

‘*We just want to keep going, he said today. The 20 
man crew this morning included about 13 members of the 
union, he said.”’ 

Isn’t that the information you gave to the local papers? 
A. That’s right. I telephoned it to them. 

Q. And you were then reporting on the status of affairs 
as they existed on June 24th? A. Yes, sir. 
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735 | 
Q. (By Mr. Boyd) Do you recall the planer employees 

did receive holiday pay for July 4th because bia had 
. worked on the 

736 
last work day preceding that holiday ? A. Well, that might 
be now. Legally they’re entitled to it and— 
4 Q. That was because of the contract, wasn’t it? A. 
» Yes, sir, and the accountant would have to inform me that 
that was done. It probably was routine and they didn’t 
bother to tell me. I wouldn’t know that, no, sir. 


. 738 
‘ Wednesday, November 2, 1955. 


v * * * ® * * * * * 


Q. Now, that will bring to your recollection that, as of 
Tuesday, July 6th, you were giving effect to the contract 
with the local A. Yes, sir. | 


% * * @ * e e * * : of 


» 743 


Q. And after having discussed the matter with PIRC, 
you then called him back to inform him—— A. Yes. | 
, Q. —that you were not then recognizing the union any 
anrhey ? 


* e * * * * * * * 


744 


A. I think you’re absolutely correct, and I wrote this letter 
then. | 
* * 8 & * * * * * * 
Q. (By Mr. Boyd) You quote within the letter the state- 
ment: 
‘‘Local #6-122 of C. L O. is not recognized by this com- 
pany as representing our employees.’’ 
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Who is the author of that which you were quoting in 
your letter? A. Well, that suggestion, I presume, came 
from the PIRC when I read them what I was going to write. 

Q. That followed then—that suggestion came in the tele- 
phone conversation 


745 
A. Yes. 
* * * * * * * * *” * 
Q. At the time they went on strike, you made up your 
mind? 
746 
A. No. 


* * # * * * * * * * 


The Witness: Right after they walked out from there 
and it looked like there was going to be no chance for any 
going back to work, their contract was about through as 


far as we were concerned because there wasn’t any—well, 
they just walked off, went to work in the morning, and then 
decided to pull off the job. 


* * * * *” * * * 


Q. That was your first overt act of determining that you 
were not going to deal further with the union? A. Yes, sir. 
Q. That notice was posted and dated July 7th, 1954, 


wasn’t it? A. Yes, sir. 
* * ? ee * * * * 


(The document heretofore marked General Counsel’s Ex- 
hibit No. 95 for identification, was received in evidence.) 


* * e e * % * sd * * 


7355 


Q. In point of fact, it was PIRC that told you to write 
the letters that are in evidence as General Counsel’s Ex- 
hibits Nos. 

146 





(761) 


736 


64-A through Z, is that not correct? A. Well, I’d have to 
see the letters, but as to every letter I wrote, I was advised 
and discussed it with PIRC all during this thing. 


ap * * * * 


Q. (By Mr. Boyd) Now, passing to another point, ‘Mr. 
Mattson, to the date of September 13th, and by reference 
to the calendar, it will appear that fell on Monday i in ‘the 
week following Labor Day: A. Yes. 

Q. —do you recall whether a conference was held with 
your striking employees on that date concerning—in which 
they proposed to you that the issues in dispute between 
you and them be submitted by agreement under the Gover- 
nors Fact-Finding stipulation? A. I remember a rigs 
with that—what’s that—Raposti. 7 


ae * * * * * 


758 ! 
Q. Ben Brackenbury? A. Yes, I think he was there. 


* © & * * 


| 
t 


Q. I'll refresh your recollection on this. As to this meet- 
ing that you now have in mind, where they talked about the 
Governors Fact-Finding proposal, do you recall what ‘you 
told them concerning that? A. Well, I think—I know, if I 
told them anything, that we were not a party to that aia 
ment. 


Q. Now, with that fact in mind, will you relate, please, as 
fully as you can, what brought about—what occurred on 
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October 13th that resulted in the exchange of those letters? 
A. Well, I remember that committee coming in. * * * 


* * ® * * * * * * 


765 


Q. And the men were applying for reinstatement to their 
former jobs? 


766 


A. Well, they didn’t apply for all these fellows in that 
committee. They had no right. Individuals applied for 
their jobs following this meeting, and some before. 


™ * * . * * * * * * 


Q. (By Mr. Boyd) But, Mr. Mattson, they handed you a 
letter right at the same time saying that they were all going 
to come back to work the next day. A. Oh, well, yes, 
but—— 

Q. And did they inform you in fact, apart from the letter, 
that that’s what they were going to do? A. That’s what 
they aimed to do, but they certainly had to have our per- 
mission first. 

Q. Before they could go back on their jobs? A. Why, 
certainly. 


Willard Mattson 


having been previously sworn, resumed the stand: 


Direct Examination (Continued) 
* s € * * * * * * 
Q. Now, prior to 1954, when the negotiations that had 
taken place and had resulted in changes in the bargaining 
agreement with the local, had you been represented by 
PIRC? A. Yes, at various times. 
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Q. And that representation was when the PIRC dealt 
with the Northwest Committee? <A. Yes. : 

Q. With respect to that class of dealings, was it not your 
understanding, Mr. Mattson, that PIRC was negotiating, 
not simply in behalf of Red Blanket, but in behalf of other 
employers in the pine area of central Oregon and northern 
California? A. Yes, the union negotiating committee 1 was 
representing ! 


770 
them. 


a * * & * * * * * : * 


Q. Then you did know in fact that the negotiations were 
on behalf of employers in that part of the lumbering’ in- 
dustry in the northwest? A. Yes. 

Q. Now, in the letter under date of February 15, which 
is Exhibit 60, now before you, in the forwarding of that 
letter to Local 6-122, it was done, was it not, with the 
knowledge then : 


771 


that PIRC was to have a copy of the letter, and that would 
serve it as authorization from your company to engage in 
the negotiations in the year of 1954? A. Yes. That was 
the authorization from the employer. ! 


* % te * * * * * bs / * 


Q. Well, in fact and in general—you can state generally 
—did you not—you did not assume to advise them on how 
to handle the negotiations at Klamath Falls, did you? | A. 
No. | 

Q. You left it to their judgment? A. That’s right. 

Q. And they reported to you their actions, isn’t = 
correct? <A. Yes. | 





(773) 


773 


Q. Now, with respect to the meeting which you had on 
May 17th, which I understand you attended along with 
your father when you met with the local negotiating com- 
mittee, will you relate as best you can the development of 
that meeting? A. As I remember they came in and I be- 
lieve they said they had wanted to take back a statement 
of our position to the men and wanted to get—they felt 
that the men would sign up the old contract if we gave 
them the three extra paid holidays, and dad said, no, we 
had lost money the preceding year, and we 


774 


couldn’t stand any—that we could see no reason to increase 
our costs. 

They, as I recall, asked if that was final, and he said he 
believed, yes, that he would have to refuse it, and they 
then left. 


* ™ * a bad * * & * *% 


775 


Q. Do you recall if they were discussing the difference in 
the terms of your contract in comparison with other con- 
tracts in District 6 of the IWA, CIO? A. Yes, that is true. 


* * * * * * * Sd * * 
Q. With respect to your father’s statement that the— 


what was your father’s statement again on the holidays, 
concerning 


776 


the loss incurred in the preceding year? A. That we had 
suffered a loss in the preceding year, and that he could see 
no reason to increase the costs at that time. 


* * * *. * * * * * * 
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(778) 


Trial Examiner: Did your father say how much of a, Joss 
there had been? 
The Witness: No, I don’t believe he did. 


* * % * * * * * * 


Q. Do you recall—just how did the union put it, concern- 
ing its committee taking something back to the local? What 
was their statement? A. I don’t recall their exact state- 
ment. In general, it was that they would like to take an 
offer of the three paid holidays back to their membership, 
and they would have to have a vote on it by the membership, 
and they felt that perhaps—they felt strongly that ee 
the membership would agree to it. 


777 


Q. Agree to that and close out the issues? A. That’s 
right. | 


* * * + * * * « * * 


Q. Now, at that time, in point of fact, your company was 
also being represented in negotiations by PIRO, was it not? 
A. It was being represented by the employers committee, 


Q. But it is true that at that time PIRC had your anthor- 
ization? A. They had the authorization, yes. 

Q. And continued to do so so long as the en ae 
took place between PIRC and the Northwest Committee? 
A. I believe the authorization stated that it did not with- 
hold us or keep us from engaging at a local level. 


* * * * * sd * * 





794 
Glenn Yorton 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


795 


Q. (By Mr. Boyd) Were you in 1954 an employee of the 
Red Blanket Lumber Company? A. That’s right. 


* * 


797 


Q. And from that date, which you fixed as the end of 
February or early in March, through—at least through 
July, did you 


798 


serve as the Vice Chairman—— A. That’s right. 
Q. —of the local? <A. Yes. 


* ° e % * 


806 


Q. On the 15th, as a result of your discussion with Her- 
tager, what did you do, if anything, then? A. Well, I 
didn’t do anything then until morning because I didn’t see 
any of the company officials to make any direct contact 
with authorit yenough to call a meeting, but on Monday 
morning, as I was coming to work, young Willy Mattson 
he—generally, as I was coming into work, he’d be com- 
ing out. I never went to work till 8:00. 

So, I asked him, before I got on the job, if we could have 
a meeting as soon as possible, and he said that he’d contact 
Mr. Mattson and ask him. He did eventually because at 
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noon he came down and said, yes, it was all right for a 
meeting that night at 7:30, at the regular time at the Eagle 
Point office. 

Q. And that was on what date? A. That was on Mon. 
day, May the 17th. | 


* * ° e * * * * * %* 


Q. Will you recount, as best you can, just what devel- 

oped in 

810 | 
the course of that meeting? A. Well, when we went in, 
well, we hadn’t much more than got sat down and Mr. 
Mattson asked who was the spokesman. I said I was, and I 
think a number of the other boys said they had mEpomied 
me. 

Trial Examiner: When you return and continue |with 
your answer, we’ll assume that you’re talking about Mr. 
Mattson, Sr., unless you indicate to the contrary. | 

The Witness: That’s right. Well, he sat down and he 
asked me what we wanted. I said we had been sent down 
there to negotiate and find out what the company wanted 
to do on negotiations for the new contract, and he said, 
‘‘Well, you have turned your negotiations over the North- 
west Negotiating Committee, and we have turned ours over 
to the PIRC,’’ and that they would sign up the old con- 
tract and that’s all. 

I said, ‘‘ Well, we haven’t relinquished all our authority. 
We can negotiate on a local basis.’? And I said, ‘‘There- 
fore, we’ve been authorized by the local to come out here 
and negotiate.’’ 


* * * * * * * * 3 * 


The Witness: And he said that we would—vwell, after we 
had got through talking about the Northwest Negotiating, 
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he asked if there was anything further, and I said, yes, that 
the production of the mill had been stepped up, and the 
planer mill was cutting anywhere from 90 to 100 and 110 
thousand feet that 
811 

year, and they had run through the planer in the previous 
year about 60,000. I had been informed of this by some of 
the men who worked in the planer mill. 

He said that I had been misinformed. He started to 


quote some figures, and I told him about more logs going 
through the mill, which I knew 


* * * % * * * Be * * 





Q. Did you—first, did you say anything concerning the 
production of Mill 2. A. Yes, I told him that production 
had been stepped up there from the year before. It was 
from 35,000 to 40 or 48 thousand feet a day. Now that 
they had been running at this high speed, it was as high as 
70,000 feet a day. 

Q. When you say ‘‘now,’’ you mean in 1954? 


812 


A. Yes. Then he said that I—he started quoting all the 
figures, and he said that my figures were wrong, and that 
his cost had been more greater this year than it had been 
the year before, and he also stated that his vacation cost 
was $40,000 the year before. 

Q. His what? A. His vacation cost. 

Q. Did he mention yearly vacations? A. No. 

Q. What did he identify as being the $40,000 cost in the 
year before? A. He said his overall—he was in the red, 
that the company in the previous year was in the red. 

Q. Was that his expression? A. Yes. 

Q. In what amount? Did he fix it? A. Well, he said 
that the company had been in the red, and his vacation cost 
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cost him $40,000 the year before, and that they were doing 
better this year, and that the company was coming up, and 
at that time he felt that it was inadvisable to add any | more 
expense to the company. 

I told him that—right away after that, he said he would 
sign the old contract. I told him then that we come down 
there to negotiate on a local basis and we wanted to get 
our contract up to date with the rest of the District that 
we were in, 


813 


District 6, and that by bringing the contract up to date, 
we’d have the three additional paid holidays, and that the 
vacation clause on seniority for two weeks vacation’ with 
pay from five years to three years, and the night shift 
differential from four cents to six. | 


* * * * * * * * * | * 


Q. (By Mr. Boyd) And with respect to this state- 
ment you made, did that complete your statement to him, 
or was there some more said? A. There was more said. 
I told him that while—if he was to give something that 
we could take back to the local and recommend, that we 
would recommend bringing the contract up to date to the 
membership and recommend that they accept it, and he said 
he would sign the old contract as it is, and that was all. 


* * * a * * * * * | * 


814 


Q. (By Mr. Boyd) For clarification—that’s what I was 
asking—for clarification, in your discussion with Mr. Matt- 
son at the time, if this were proposed and accepted, what 
was said would be done with respect to the authorization 
given, that you previously had given to the Northwest Re- 
gional Negotiating Committee? A. We’d go back and 
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recommend that the local withdraw from the Northwest 
Negotiating Committee and 

Q. And accept the local terms? A. Accept the local 
terms. 


® * 


Q. (By Mr. Boyd) I believe you may have misunderstood 
the Trial Examiner’s question. I thought his question to 
you was: How did it happen that you took that position at 
this meeting on May 17th of proposing that you would close 
out your issue if you got the contract? A. Because that 
was the feeling of the men. 

Q. The feelings of the men had been expressed where and 
when? A. Well, as I went around and contacted them. 

Q. And were their feelings—had they voiced their feel- 
ings at any union meeting before that—— 


816 
A. Yes. 
Q.—before the May 17th negotiations? A. They had 


at Eagle Point. 
Q. At Eagle Point in the Oasis Dance Hall? <A. Yes. 


* cod & * & * * * om 


Q. Between June 8th and June 22nd, was there any other 
meeting 


818 


of your union? A. Yes. There had been a special meet- 
ing called on the 17th day of June. 


820 
Q. Describe, please, what took place, what transpired? 
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821 


A. Well, after I came into the hall and found out what was 
going on, Mr. Hertager seen me come in and he asked me to 
come up there. So, I went up on the platform and he told 
me what it was about at that time. 

Q. And what did he tell you? A. He told me that he 
wanted to have a vote to find out whether the men wanted 
to continue to go along with the Northwest Committe or pull 


out from it. 
* * * * * * * * * * 


822 


Trial Examiner: Let us approach it this way: Tell us : what 
happened from that point on at the meeting. 

The Witness: I told them that he’d asked to find out 
whether the men wanted to pull out from the Northwest Ne- 
gotiating Committee and negotiate on their own basis, and 
that they was to ee on it. | 
* * * * * * * * * 

Q. And what was your statement of that issue that they 
were to vote on? A. They were to vote on whether they 
would continue with the Northwest Negotiating woneidten 
or pull out and negotiate on their own. 


Q. And was there a vote taken on that issue? A. Yen. 
* * * * * * * * * 


823 


Q. Do you recall the result of that vote? A. Yes. I 
believe that it was a unanimous vote to continue with the 
Northwest Negotiating Committee. | 
* * * oe * * * * * bd 


833 


Q. Did you then hold the regular meeting on Tuesday 
ail A. That’s right. 


t 
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834 


Q. (By Mr. Boyd) What developed at the meeting of 
June 22nd? A. We had our regular union business, and 
then the issue came up as to whether to continue the strike 
or go back to work. 

Trial Examiner: Was there a vote or a decision? 

The Witness: There was a vote taken. 

Trial Examiner: What was the result? 

The Witness: The vote was 34 to continue and 9 to go 
back to work. 


* * ® 


Arnold Winslow 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
Q. (By Mr. Boyd) * * * 
* co * * * * * * * 


Q. Where were you employed the first half of 54? A. 
Red Blanket Lumber Company. 


* ” 2 ® * * 


839 


Q. What connection, if any, did you have with Local 
6-122? A. Well, I was job steward and also one year 
trustee. 


* * * * * * * * * * 


Q. And in the course of the spring of ’54, were you 
chosen for any other position? A. Yes, as strike captain. 





(865) 


863 


Q. Tell me what took place at the Eagle Point meeting 
that led to the events of October 13th. A. We went through 
our normal form of business, and then Mr. Sullivan was 
there. He gave a report on the situation in the Bend area, 
and he said that with the outlook of things, if possible, we 
should consider the position of going back and contacting 
the company and seeing about going back to work and = 
ing off the strike. 

Q. Was there any decision made at that meeting that 
night? A. Yes. There was a decision made that there 
would be a letter drafted to be presented the next day with 
a committee of the men who was present there and all those 
wishing or could attend to be there at the office to represent 
the entire group of men that was out on strike in a back- 
to-work movement to go to work the morning of the 14th 
at the regular starting time. | 


* * * * * * * * * | * 


864 


Q. Now, when on the following day did you meet out- 
side the office? A. We arrived at Eagle Point, started. set- 
ting there about 9:30 in the morning. 


* * * * * * * * * | * 


865 
Q. Did yougoin? A. Yes, I did. 
* * * * * bad 


* * * * 
Q. I direct your attention to the document in evidence 
as General Counsel’s Exhibit No. 65 and ask whether you 
have seen the original of that document? A. I have. 
Q. When did you see it with reference to that date of 
October 13th? A. The morning of October 13th. ! 


* * @ * Ld * * * * i * 
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866 


Q. That’s Billy Mattson? A. Billy Mattson, and we 
went on into the office there, which I understand now is 
Mr. Nelson’s office. I believe Mr. Harvey and Mr. Nelson 
were arranging chairs for as many as possible. We closed 
the outer door, and Ben Brackenbury presented the paper 
to Mr. Mattson and said that we had selected Raptis to do 
the talking. 

Q. When you say you presented him the paper, you mean 
this letter, General Counsel’s 65? A. Yes. 

Q. All right. What developed? What was said and 
done? A. Mr. Mattson looked at the letter, and he says, 
‘‘Well, I’ve already notified the union that we no longer 
recognize them as the bargaining agent for the employees. 
Therefore, I can’t accept you back.’’ Raptis asked him 

Q. You said he did what? A. He couldn’t accept us 
back. 





* * R ® * * * * ” * 
925 

Thursday, November 3, 1955. 

* * oo * * * * ake x * 
942 


Ben Brackenbury 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
Q. (By Mr. Boyd) * * * 


* * ® » * * * * * s 
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(958) 
943 | 


Q. And for whom did you work at that time? A. ‘Red 
Blanket Lumber Company. 


* * e * * * * ea eS % 


Q. Did you at that time have any position with Local 
6-122? A. Yes. 


“ * * ° * * * * * >  * 


948 


Q. And what office, and when was that? A. That’ was 
the early part of July, probably at the regular union 
meeting on the second Tuesday. I was elected ses wi 
of the local. 


* * * * Me * * * * 


949 


Q. What occurred on October 12th? A. Well, October 
12th, there was a regular union meeting held at Ragle 
Point. 7 


* * * * * * * * * ! * 


951 


Q. With respect to the appointment of the committee, 
tell us what you did. A. I appointed a committee to go 
to Mr. Mattson the next day, which was October 13th, in- 
form him that we voted to call off the strike. 


953 


Q. Will you describe, please, as you recall it, what took 
place after you got in the office? A. Well, when we went 
into the office, I told Mr. Mattson that we were a com- 
mittee from the local and that I had a letter for him. I 
presented him with the letter and told him that Mr. Raptis 


161 





(953) 


would act as spokesman, as he could handle the English 
language much better than I could. 

Mr. Mattson read the letter, and—— 

Q. I hand you the document in evidence as General 
Counsel’s Exhibit No. 65. Is that a true copy of the letter 
that you gave to him at that time? A. Yes, sir. 


* * * * * * * * * * 


954 


Q. Well, then, that is when he told you that he would 
have an answer, you say, later in the afternoon? A. Later 
in the afternoon. 


* * * * * * * * * * 
955 


Q. Did you return later in the afternoon? A. Yes. 


* % w * * * * * * 


Q. When you returned in the afternoon, with whom did 
you talk? A. With Mr. Mattson. 

Q. And at that time, what was done, and what was said? 
A. Well, Mr. Mattson gave us the letter. 

Q. I hand you here the document in evidence as General 
Counsel’s Exhibit No. 66 and ask you to examine it, and, 
having done so, state whether that is a copy of the letter 
that Mr. Mattson gave you that afternoon. A. Yes. 

Q. After handing you the letter, what was said, if any- 
thing? A. Mr. Mattson handed us the letter, and he said 
that the company no longer recognized the local union as 
the bargaining agent, that he would accept applications 
for jobs from the men that had been employed by him, and 
that, as he had vacancies, he would hire them. 


* * * * * * * * * * 
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980 
W .C. Mattson 


a witness called by and on behalf of Respondent Red 
Blanket, having been previously sworn, was examined, and 
testified as follows: | 


Direct Examination 


* ° 


Q. (By Mr. Maxwell) Now, Mr. Mattson, you teestified 
before that you had authorized an employers committee 
of PIRC to represent your company. Did you expreee 
your opinion and ideas | 


983 | 
about the industry demands before you did that? A. Well, 


yes. Of course, it was understood they’d do the negoti- 
ating. It was up to us to accept or reject after neg a 
tions. 

Q. But did you tell them what your ideas were about 
the demands? A. I certainly did, yes, sir. 

Q. And what was that? A. That we couldn’t afford to 
pay any further salaries. 


#* * ° * * * * * ~“ | * 


Q. Now, Mr. Mattson, you testified at some length about 
this meeting with the local committee on May 17th. | At 
that meeting, did anyone ask you how much your company 
lost in 1953.2? A. No, sir. 

Q. At that meeting, did you make the statement that 
you had authorized PIRC or a committee of PIRC to 
represent you and, therefore, you couldn’t negotiate for 
your company? <A. Well, I know I told them about the 
PIRC, but I didn’t enter into any negotiations with them. 
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I simply told them that we couldn’t stand any advances, 
any raises. 


* * s * * * * * * * 


Cross Examination 


* * * * * * * ae * * 


994 


Q. (By Mr. Boyd) The question directed to you, Mr. 
Mattson, is: Did you not on July 21st inform Mr. Strumpf 
that, when you met with the committee on May 17th, you, 
in substance, informed the committee that you had lost 
$50,000 in 1953, that it looked—you informed the com- 
mittee it looked as if you were going to come out this 
year, but that you were not going to go for anything that 
would increase your costs this year, and that, as far as the 
company was concerned, it would re-sign the old agree- 
ment, and that was all, and that you told the committee 
that the paid holidays had cost you $12,000 in the year 
before? A. Well, that’s about it. 


* * ® * * * * * * * 


998 


Willard Mattson 


a witness called by and on behalf of the Respondent Red 
Blanket, having been previously sworn, was examined 
and testified as follows: 


Direct Examination 


Q. (By Mr. Maxwell) * * * 


s ba & & * * * te * * 
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999 


Q. There was testimony here some place that your 
company reported production to PIRC, is that correct? A. 
No. ; 

* * * * * * #* * S : * 
1008 
Merlin Harvey 
a witness called by and on behalf of the Respondent Red 
Blanket, being first duly sworn, was examined and testified 


as follows: 
Direct Examination 


Q. (Mr. Mr. Maxwell) * * * 
ok ™ * * * * Sg * ™ : * 
Q. What is your occupation, Mr. Harvey? A. Office 
Manager of Red Blanket Lumber Company. 


* * * * * * * * * 1 om 


1009 


A. It is based on man hours worked each month. | 
Q. Does Red Blanket Lumber Company report produc- 
tion figures to PIRC? A. No, sir. 


* * ¢ . « * « * ~“ | * 
1016 
Monday, November 14, 1955 
ak * s * * ss bs * * / 
1018 ! 
C. L. Irving 


having been previously sworn, resumed the stand: 
Direct Examination (Continued) 


* * * F * * e e * i * 
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1019 


(Thereupon the documents above referred to were 
marked General Counsel’s Exhibits Nos. 97, 98 and 99, 
respectively, for identification.) 

Q. (By Mr. Boyd) MHanding them to you, Mr. Irving, 
I ask whether those are—those documents so marked, 
GC-97, 98 and 99, are reports which you received in the 
ordinary course of business from Western Pine Associ- 
ation, carying the information which shows on these orig- 
inal documents? A. They are. 

Q. The portion thereof that was supplied to you by 
Western Pine Asociation was what part of each docu- 
ment, Mr. Irving? A. The typewritten figures. 

Q. And the pencil notations that appear on each docu- 
ment, or those written in longhand, I should say, were 
entered by whom? A. Well, they all appear to be in the 
handwriting of Karl Glos. 

Q. And he made those calculations in the ordinary course 
of your use of these reports from Western Pine Associ- 
ation? <A. Yes. 

1022 

(The documents heretofore marked General Counsel’s 

Exhibits Nos. 97, 98 and 99, for identification, were re- 


ceived in evidence.) 
* % * * * * * * & * 


1028 


Q. But from that knowledge, do you know that this 
report, which you had and upon which you were relying, 
included employer members of PIRC who were not involved 
in negotiations in which you were then participating? A. 
From that same knowledge, I’m quite sure that some of 
the employers, who reported to Western Pine Association, 
were not involved in these negotiations. 


* 3 * * * * s * * cad 
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Q. Did you know the location of those employer mem- 
bers operations who were making reports to Western 
Pine? A. I know the general location of every member 
of PIRC. As to just which ones of them were reporting 
to Western Pine, I would not know from a definite knowl- 
edge, only from a general knowledge of the industry. 
ae * ™ * * *% * * * : ‘* 

1029 

Q. And you know now that Red Blanket Lumber Com- 
pany was reporting, not to Western Pine, but to West 
Coast Lumbermen’s Association? A. Yes, sir. 

Q. Did you know that at that time? A. I did not. | 


1038 


Q. And at that time that you used these figures in March 
of 1954, you actually had in your possession, did you not, 
the actual rates that were being paid by the employer 
members of PIRC, whom you were then representing in 
the bargaining negotiations with the Northwest Com- 
mittee? A. We completed early in 1954 a wage survey 
which developed the hourly rates of pay for a job classifi- 
cation, as well as the number of men listed in that; job 
classification at individual operations. About the time 
that these negotiations were going on, we were engaged i in 
recapping that information, but that was 


1039 


rates of pay, not hours of earnings, with which we could 
get a comparison with BLS and the State of California or 
the State of Oregon. 


* * * * * * * * | * 
1042 


Q. (By Mr. Boyd) You have made available to me, 
Mr. Irving, four documents, which for identification are 
marked General : 
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1043 


Counsel’s Exhibits Nos. 100, 101, 102 and 103, in sequence, 
and you identify them as the wage survey reports sub- 
mitted to PIRC by Tite Knot Pine Mill, which is GC-100; 
Harold Barclay Logging Company, GC-101; Ponderosa 
Lumber Sales, GC-102; and Brooks-Scanlon, GC-103. A. 
Yes. 
* cs ® e & e * a * * 
(The documents heretofore marked General Counse!’s 
Exhibits Nos. 100, 101, 102 and 103 for identification, were 
received in evidence.) 


Q. (By Mr. Boyd) Directing your attention, Mr. Irv- 
ing, to 


1044 


each of these exhibits, will you state, please, when they 
were received by your office? General Counsel Exhibit 


No. 100? A. There is no date stamp on General Counsel’s 
Exhibit 100. I can only assume it was received some time 
between December 29, 1953, and the date that Mr. Glos 
said it was posted to the wage book, January 15th, 1954, 
but I do find that the final information was not received 
in the office until January 15, 1954, as adduced by this 
attached letter. 

Q. And that is the date of the posting of the wage book? 
A. That was the date that Mr. Glos posted this particular 
data into the wage book. 

Q. Now, with respect to General Counsel’s Exhibit 101, 
when was it received? A. December 31st, 1953. 

Q. That’s Barclay Logging Company’s report? A. Yes. 

Q. And as for 102, Ponderosa Lumber Sales report? 
A. It was received on December 21st, 1953. In connection 
with General Counsel’s Exhibit 101, the Harold Barclay 
Logging Company report, I find that some later informa- 
tion was received in the office on January 5th, 1954. 
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Q. And as to General Counsel’s Exhibit 103, Brooks- 
Scanlon report? A. It was received in the office of No- 
vember 20th, 1953, and some later information was re- 
ceived on November 24th, 1953. | 


1059 


Q. Did you maintain your wage book, which you have 
used in testimony here, or something comparable, as a 
result of the survey conducted—the last preceding survey 
conducted prior to that of 1953-54? <A. Yes, sir. | 

Q. What if any further computation did you prepare 
and distribute to your membership with respect to the 
information which they had supplied on the prior wage 
survey reports? A. On prior wage survey reports, we 
had not generally distributed any compilations to the mem- 
bership or to the contributing members, as far as the 
figures were concerned. From time : 


1060 


to time, when requested, we would furnish them with infor- 
mation that they requested as to the wage rate Bad in 
specified job classifications. 

Q. Well, now, that was true, you say, with — to 
your former report. Is that a regular service which you 
provide your membership and have done so in using the 
wage data that’s been submitted on the 1953-54 SUavay 
reports? A. Yes, sir, on request. 

Q. To be specific—perhaps you have been sufficiently 
specific—but if an individual operator, we’ll say, in the 
Rogue River area desires to know what other operators 
are paying and how his rates compare, is he at liberty 
to inquire of you the rate that is being paid by operating 
— by identified operating mills in that area, and you make 
a report to him of the rates that are being paid by those 
identified milis? A. In the specified job classifications, yes. 
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We make no releases of the entire wage schedule of any 
individual company. 


* * * 


Philip Dahl 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 


Q. What is your occupation? A. I operate a sawmill 
in the lumber industry. 

Q. What if any connection do you have with Tite Knot 
Pine Mill? A. I’m a partner. 


* * * 


Tuesday, November 15, 1955. 


* * * 


Q. Now, with respect to reports to the Western Pine 
Association in January, February and March of 1954, 
did Tite Knot Pine Mill make such reports on the monthly 
basis showing the monthly report of employment? A. I 
think they did, the sawmill. 

Q. It did with respect to the sawmill operation, is that 
correct? A. That’s right. 

Q. And are these documents, which I have here in hand, 
these three pages, copies of the reports which you did 
make, or which were made by Tite Knot— A. Yes. 

Q. —to Western Pine? A. Yes. 

Q. In those months of 1954? A. Yes. 

Mr. Boyd: Without burdening the record further in 
detail and bringing to the Trial Examiner’s attention, in 
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form this is identical with the documents in evidence as 
General Counsel’s Exhibits Nos. 97, 98 and 99. : 

Q. (By Mr. Boyd) I would have the witness read with 
me that in the month of January, is it correct that | your 
repotr for 


1154 


January, 1954, shows your Tite Knot mill producing 960, - 
000 board feet? A. That’s right. 

Q. And in the month of February, 2,064 thousand hoard 
feet? A. Yes. 

Q. And in the month of March, 2,259 thousand board 
feet? 
* * * & * * * * * He 

Q. (By Mr. Boyd) Mr. Dahl, these documents, marked 
for identification as General Counsel’s Nos. 113, 114 and 
115, are copies of the reports which you made in those 
months to Western Pine? A. They are. 

Trial Examiner: These are reports to Western Pine! 

Mr. Boyd: That is right. 


* bd * * me 


1155 


(The documents heretofore marked General Counsel’s 
Exhibits Nos. 113, 114 and 115 for et | were 
received in evidences. ) 


* * * * * * * * e | * 


Q. After that report went into—first, is your regular 
1156 | 


monthly report to Western Pine limited only to the monthly 
report of employment, or do you also report on realization? 
A. No, we don’t report realization—yes, we do. We report 
on realization. ! 
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Q. That is on your production and sales? A. Mm-hmm. 

Q. Is that right? A. Mm-hmm. 

Q. You do not have a copy of that portion of your 
monthly report with you? A. No. 

Q. Directing your attention to the documents in evidence 
as General Counsel’s Exhibits Nos. 6-A, B and C, 7 and 
8, the communications from the Northwest Regional Ne- 
gotiating Committee to various employers, I ask if you did 
not receive similar documents from the Northwest Regional 
Negotiating Committee? A. We did. 

Q. Do you know whether such documents were similarly 
addressed to Harold Barclay Logging Company? A. I 
believe they were. 


* * * a ak * * * * * 


1159 


Q. (By Mr. Boyd) Did you attend personally the first 
bargaining conference in Klamath Falls between PIRC 
and the Northwest Regional Negotiating Committee? A. 
I attended two down there. * * * 


* * sd * * mm * Sd * cd 
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Q. Did you, Mr. Dahl, at the time—do you recall that the 
spokesman at that time for PIRC was Mr. Irving? A. 
Yes. 


cad * * * * * * bs & * 
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Q. Well, now, in fairness to you, was not this letter of 
January 27th, General Counsel’s Exhibit No. 116, a letter 
which—the form of which was actually sent you by PIRC 
with instructions to send it out? A. It could have been. 

Q. Was not the letter of—General Counsel’s Exhibit 117 
a letter in from sent to you by PIRC with PIRC’s instruc- 
tions that you send it out? A. I believe so. 


*” * cd * om ™ * * a * 
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Q. And do you not recall whether in that connection 
that Mr. Dicey at that time on August 6th urged you again 
to supply the information, the payroll data, so they could 
initiate—take the first step necessary to make a job— eval- 
uation program? A. Yes. ! 


* * * ® * * “ * — * 


1172 


Q. That’s a letter identical in form with that received 
in evidence as General Counsel’s—as Ponderosa’s Ex- 
hibit No. 1, which I show you at this time? A. Yes, he 
presented that letter. 

Q. You will observe that it does extend for three pages 
and concludes with the proposal for arbitration. Do you 
recall that event? A. Yes. 


* * ae * * a % | * 


Q. You turned it down flatly, that’s right. Now, you 
had turned down through PIRC the three demands that 
had been made by the local. You were refusing to supply 
the information. When they got there to Bend on that 
day—I mean to Redmond that day, they suggested ad- 
ditionally that you eliminate two of the three demands and 
go for job evaluation, and you turned down that proposal. 
Then you turned down the arbitration proposal. 

What did you propose, Mr. Dahl? 


1178 
A. To extend the contract. 


1175 


Q. Being somewhat above the rate around there, when 
it was pointed out to you that, if such were the fact, the 
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settlement with Tite Knot then could be accomplished with 
no more than the adoption of the evaluation program, was 
it not then apparent to you that your settlement would be 
accomplished without a money increase, a cost increase? 
A. Well, at that time, there had been several settlements 
without any increase, and I didn’t see why we should try 
to settle it unless the rest of the industry was settling. 


* ” * * * * * * * * 


1179 


Q. (By Mr. Boyd) Now, following the August 6th meet- 
ing, which you have described, which took place at Red- 
mond, how soon thereafter did you have further occasion 
to deal with representatives of the Northwest Regional 
Negotiating Committee? A. I don’t remember the exact 
date. It was a week or two later that Mr. Sullivan and a 
group came in to Tite Knot’s office. 


* * * % * * * * 2 * 


1183 


Q. Then the conversation drifted from that, or turned 
from that to a discussion of two items, did it not? One 
was arbitration that you have mentioned. As a matter 
of fact, wasn’t it proposed by the union at the time that 
you enter into a contract 


1184 


substantially the same as the old contract, providing that 
you, the employer, would pick up the cost of the health 
and welfare program? A. Yes, it was. 


* * * * a * * * & * 
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Q. Yes, I’m talking about the second meeting which 
occurred in August. A. Tim came to me and wanted to 
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know if I couldn’t give—make some kind of a wage in- 
crease or something that he could take back, so he could 
terminate the strike. 


* * * ® * * * * e | * 


1194 


Q. (By Mr. Boyd) Mr. Dahl, I hand you a doctiment 
marked for identification as General Counsel’s Exhibit 121, 
which on its face you recognize to be a letter in form under 
date of September 18th, 1954, addressed to Ponderosa 
Lumber Sales, do you not? You recognize it as that? 
A. Yes. ! 


* * * * * * * . * 


1197 


Q. (By Mr. Boyd) In response to the letter which you 
have received from Local 6-7, did you not send them the 
letter identified as General Counsel’s Exhibit No. 122? 
A. I did. 


* “ * » * * * * | * 


1198 


(The document heretofore marked General Counsel’s 
Exhibit No. 121 for identification, was received in evi- 
dence. ) 


* * * * * * * * *: * 


(The document heretofore marked General Counsel’ *s 
Exhibit No. 122 for identification, was received in evi- 
dence.) 


Q. (By Mr. Boyd) Now, having in mind, Mr. Dahl, 
your receipt of the letter dated September 18th, which 
was on a Saturday, and your response dated September 
21st, which was the following Tuesday, may I inquire of 
you: What transpired on Monday morning, September 
20th? A. We were running the mill, started operating at 
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7 o’clock in the morning. There were several applicants 
for work, some of the fellows that had been out on strike. 
Our crew was complete, and there was no—there was none 
of them put to work. 

Q. I direct your attention to the persons listed in Para- 
graph XXV of the complaint. Examining that list, do 
you recognize that as the list of the Tite Knot employees 
who had been on strike since June 21 to September 20th? 
A. I recognize the employees of Tite Knot. 


* * * * * * * * 2 * 
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Q. And they were the people who showed up for work 
on the morning of September 20th? <A. Not all of them. 
Q. Who didn’t? A. Ray Douglas was working. 
* * * a * * * * * 


Q. When had he gone to work? A. September 1st. 


* x * * * * * * * * 


1203 


Mr. Boyd: Very well. 

The Witness: Well, there’s several of these employees 
that have been reinstated, and some that we have no 
knowledge of where they are, such as Elgin Gardner. I’m 
certain he never came back. 

Q. (By Mr. Boyd) When you say ‘‘reinstated’’, you 
mean they have been re-employed? A. Re-employed. 


* * * a * * * * & % 


1205 
Harold D. Barclay 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 
Q. (By Mr. Boyd) * * * | 


* * * 2 * * * 4 * : o?. 


Q. Did not the Local Union 6-7 on January 23, 1954, 
address to you a demand for opening of the contract: in 
the form I hand you here as General Counsel’s Exhibit x oO. 
123? <A. I believe they did, yes. 


” * * * * * * * % : oie 


1224 
Tim Sullivan 
having been previously sworn, resumed the stand: 
Direct Examination (Continued) 


Q. (By Mr. Boyd) Mr. Sullivan, how long have you 
been active with District 6 of the IWA, CIO? A. —s 
1941. 


* * * * * * * * e ; * 


1231 


Mr. Boyd: Well, the question was as put to the witness 
in substance: What was the last wage increase that was 
granted as a result of your negotiations in behalf of IWA 
locals with PIRC members in this pine area? 

Trial Examiner: And you’re including the respondents? 

Mr. Boyd: Well, there’s only one respondent that had 
a contract, and that one respondent granted the i increase, 
he would disclose, and that’s Brooks-Scanlon. 

Trial Examiner: [’ll overrule the objection and take 
the answer to that. 

Q. (By Mr. Boyd) What is your answer, Mr. Sullivan? 
A. The answer is that they granted seven and a half cents 
an hour wage increase. 

Q. When you say ‘‘they’’, you are identifying member 
companies of PIRC? 
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1232 
A. Yes. 

Trial Examiner: Which? 

Q. (By Mr. Boyd) And among them, was there any of 
the respondent companies that granted the seven and a 
half cent increase after the Fact-Finding stipulation report 
was made to the fir operators? <A. Yes. 

Q. What company respondents in this case granted that 
seven and a half-cent increase? A. Tite Knot Pine Mill. 

Q. You’re not under contract with them, are you, under 
contract with Tite Knot Pine Mill? I’m saying the ones 
that you’re under contract with, that you’re negotiating 
with. A. Brooks-Scanlon Lumber Company. 

Q. That the only one of these respondent companies, 
isn’t it? A. Yes, sir. 


* * * * * * * * * * 
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Q. (By Mr. Boyd) Do you know from general infor- 
mation, Mr. Sullivan, or from members that you may have 
working for the firms, whether the seven and a half cent 
increase was granted by Tite Knot? A. I’ve been told it 
has. 

Q. By Ponderosa? A. Yes. 

Q. By Barclay? A. Yes. 

Q. By Red Blanket? A. Yes. 


* * * * * * * * & * 


1241 


Q. (By Mr. Boyd) Mr. Sullivan, directing your atten- 
tion to the events of February 11th, 1954, you were identi- 
fied as being present at negotiations between PIRC and 
Northwest Regional Negotiating Committee. Now, in brief, 
would you describe to us just what developed at that time 
as you recall it that was significant to you? 











(1247) 


1242 


A. Mr. Irving said that the employers were there to get 
a clarification of the union demands. Mr. Dicey clarified 
the union demands and then asked Mr. Irving if the mem- 
bers of PIRC would supply the information as seine tai 
in IWA Form 1. 

Q. Was there a response to that? 


* * * * * & * oe! * 


1243 


A. Mr. Irving said, ‘‘No.’’ Mr. Dicey stated that the in- 
formation was necessary to conduct the job analysis | that 
was requested in the union’s demands. * * | 


” * a * * * ™ * o | * 


1247 


Q. (By Mr. Boyd) What is your recollection, Mr. Sulli- 
van, of the developments of the meeting on March 12th? 
A. Mr. Dicey again explained the union demands, restated 
the necessity for the information requested in IWA Form 
1. Mr. Irving rejected the union demands, stating at that 
time that they would renew the old contracts, and that they 
were stretching things a long ways to do that. | 

The box business was not very good, substitutes taking 
over for wooden boxes. He mentioned that steel and auto 
could grant wage increases and heighten the prices to the 
consumer, whereas the lumber operators could not do 
that, too many substitutes for lumber. He stated that the 
future did not look very good for the lumber industry. 

Trial Examiner: Was he talking about the industry as 
a whole, or pine, if you know? 

The Witness: I think he was talking about the industry 
as a whole, sir. 


Py * * ” % * 4% * ** | 
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A. When he got through, Mr. Dicey mentioned that in 
1953 he also pictured a gloomy outlook for the industry, 
and that didn’t bear out. ’53 was a good year. Dicey 
quoted from figures and mentioned especially, I believe, 
the Medford Corporation showing a nine month report. 

Trial Examiner: An earnings report? 

The Witness: Yes, sir. 

Q. (By Mr. Boyd) That’s in the pine area, is it not? 
A. Yes, sir. Mr. Irving stated that the figures that Dicey 
was quoting were fir figures, had no relation to pine. 

Trial Examiner: You mean the figures with respect to 
the Medford Corporation? 

The Witness: Yes, and other figures that Mr. Dicey 
mentioned. 

Mr. Glassow stated that ‘‘It’s the same thing every year. 
You fellows come down here and you talk fir to us. We 
have repeatedly told you that we have nothing in common 
with those monkeys in the fir area.’’ 

Q. (By Mr. Boyd) That’s a verbatim quote? A. Yes, 
sir. Mr. Dicey then mentioned again as to wehther we 
were going to get the information requested in IWA Form 
1, 


1249 

and Mr. Irving said, ‘‘No.’’ 

* * * x * * * * . * 
1251 


Q. And which meeting was that, and what was it? A. I 
believe April the 2nd. 

Q. What transpired then? A. Mr. Dicey was quoting 
prices of stumpage. When he got through, Mr. Glassow 
stated that his prices quoted was far less than what the 
employers in this area were required to pay for stumpage. 
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At that time, I asked Mr. Glassow what trademark he used 
for his lodgepole when he sold it to a customer, and Mr. 
Glassow stated that it was a trade secret that he did. not 
wish to reveal to his competitors. 


* * * 


Q. Will you relate to us, please, as you recall it, the 
development of the Redmond meeting on August 6th? 
A. Commissioner Walker opened the meeting and then 
turned it over to Mr. Dicey. Mr. Dicey cited settlements 
that were being made, had been made in the northwest, 
showing wage increases. Mr. Elliott asked Mr. Dicey how 
many of those settlements were in the pine area. I be- 
lieve I answered the question this way, that, what dif- 
ference did it make whether it was in the pine or the: fir. 
The settlements were being made. 

I believe it was Mr. Elliott that stated that his wages 
or the wages paid in the Redmond area were 20 cents an 
hour higher 

1253 


than anybody else in this area, and the 

Q. Now, it’s your recollection it was Mr. Elliott that 
made that remark? A. Yes, sir. Mr. Dicey stated— : 

Q. Well, when he made that remark, what did that—did 
that prompt any response? A. Yes. Mr. Dicey stated 
that, ‘‘If your wages are 20 cents higher, why don’t you 
agree to this union demand No. 2?’’, which was job eval- 
uation and explained to Mr. Elliott and Mr. Dahl and Mr. 
Irving this job evaluation program. I believe that Mr. 
Dahl indicated some interest in this job evaluation pro- 
gram, and then is when Mr. i stated that, ‘‘I have 
told you people many times. . .’’— 

Q. To whom was Mr. Teaclees addressing himself then? 
A. To Mr. Dahl and Mr. Elliott—*‘. .. that if you’re going 
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to make any settlements with the union or give them any 
of their demands, you should give it to them before they 
go on strike, not after they go on strike, because by doing 
so you’re strengthening the strong right arm of the union.’’ 

Mr. Dicey then submitted a written document to the 
parties involved, which was offering arbitration to settle 
the matter. 

Q. Is that the document in evidence here as Ponderosa 
Exhibit No.1? A. Yes, sir. 

Q. Now, was the document delivered by Mr. Dicey at 
that time 
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delivered only to the addressee of this particular exhibit, 
Ponderosa Lumber Sales? A. Mr. Dahl got one also. 

Q. And whom else, as you recall? A. Commissioner 
Walker got one, and Mr. Irving got one. 

Q. And following the submission of that document, what 
action was taken, if any? A. Well, Mr. Irving advised Mr. 
Dahl and Mr. Elliott against arbitration, stating that he 
did not believe in third parties settling a dispute, that the 
parties themselves were the ones that should be able to 
settle those disputes. 

I might also state that, when Mr. Dicey was explaining 
to Mr. Dahl and Mr. Elliott the job analysis program, at 
that time he also stated again that it would be necessary 
for them to furnish the information on IWA Form 1 to do 
that job correctly. 


* * * s Re * % * a ee 
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Q. Well, now, after this document, Ponderosa 1, was 
delivered, identical copies delivered to all the emplayers 
there, what transpired at this August 6th meeting? A. 
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Then we walked out and Commissioner Walker stayed in 
there and talked with the employers and Mr. Irving, 


* * * * * * * * +. 


1263 
Wednesday, November 16, 1955. 


* ba * ® % * 
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Q. Now, relate in detail what occurred. A. I proposed 
to Mr. Dahl that, if he would pay the health and welfare 
for his employees, that that could be a basis of a settle- 
ment. 


* * 


1269 


Q. Very well. A. The next day, Mr. Dahl called me in 
Klamath Falls and informed me that arbitration was out, 
that the industry would not stand for them agreeing to 
arbitration, * * * | 


* Sd * 


Q. In any event, you did make an arrangement for a 
meeting on September 14th? A. Yes, sir. 

Q. Did you have a meeting on September 14th? A one 
sir. : 


1287 


Q. Then passing these preliminary pleasantries, what 
then developed in the course of the meeting? A. Mr. 
Glassow again talked about the inefficiency of the oper- 
ation. Mr. Schultz mentioned that during his short stay 
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there that, in looking over some records, that he had noted 
that—I think it was 575 board feet per man hour pro- 
duced by Brooks-Scanlon in comparison to a thousand 
board feet produced by other operations. 

I stated to Mr. Schultz that I could probably agree with 
him, but that one of the reasons why this was happening 
and that he couldn’t see it, he didn’t have a chance to ob- 
serve the operation while it was in operation. All the time 
that Mr. Schultz was there, or practically all the time, the 
operation was on strike. 


cd * & @ Ld * * & e cd 
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Q. I hand you here a document marked for identification 
as General Counsel’s Exhibit No. 127 and ask if you can 
identify it? Are you able to identify this document, Mr. 
Sullivan? A. I am. 

Q. What do you identify it as being? A. This is a copy 
of a letter addressed to Mr. A. J. Glassow of Brooks- 
Scanlon Lumber Company, signed by Jack Chambers, 
Secretary-Treasurer-Business Agent of IWA Local 6-7, 
notifying the company that the picket lines were removed 
from their operations as of Saturday, September the 25th, 
1954. 


1310 


(The document heretofore marked General Counsel’s 
Exhibit No. 127 for identification, was received in evi- 
dence.) 


Q.(By Mr. Boyd) Do you know, Mr. Sullivan, by what 
means and on what date this letter, 127, was delivered to 


the company? <A. It was mailed to the company. 
Q. And on what date? A. September the 25th. 
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Q. With respect to the picket line at the premises, until 
what time was it continued? A. Up until the conclusion 
of the meeting, the union meeting of September the 25th. 


1311 


Q. Now, can you recall the hour at which that union meet- 
ing was concluded? A. Oh, I would probably say 1 +80 or 
2:00 p.m. 

Trial Examiner: That’s when the picketing stopped? 

The Witness: Yes, sir. 

Trial Examiner: Had it been continuous up until that 
time? 

The Witness: Yes, sir. 


* * * * * * * * * | * 


Q. Now, following this date of September 25th, did you 
have further negotiations with Brooks-Scanlon? 


1312 
A. Yes, sir. | 

Trial Examiner: Did you come to agreement on a con- 
tract? 

The Witness: A contract was signed, yes, sir. 

Q. (By Mr. Boyd) Was the contract signed with re- 
spect to both its woods and plant operations? A. It was, 
sir. 

Q. Was there a single contract or two contracts? A. Two 
contracts. 

Q. At the time of the signing of those contracts, were 
you—was there any discussion at that time with respect 
to the issues that were made in this pending proceeding? 
A. At the conclusion of the discussions and the contracts, 
I stated to Mr. Glassow in the plant contract—and. Mr. 
Schultz and Mr. Irving that, if this contract was signed, 
that it would have no bearing on the cases now pending 
before the National Labor Relations Board, and in. the 
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case of the conclusion of discussions on the woods con- 
tract I stated to Mr. Freeman Schultz and Mr. Irving, 
because Mr. Glassow was not present, that, if that contract 
was signed, that it would have no bearing 


1313 


on the issues now pending before the National Labor Rela- 
tions Board. 


* *" * * * * * ca ae 
1362 
Redirect Examination 
1367 


Q. Did any of the respondents here ever provide you 
with any of the information called for in IWA Form 1? 
A. No, sir. 


* sa ba @ * * om * * * 


1368 
Freeman Schultz 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 


a * e * * * * * * * 


Q. And your present employment is what, Mr. Schultz? 
A. I’m the General Manager of Brooks-Scanlon. 


1372 
Q. Can you fix it in relation to the time the strike ended? 
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A. Well, I would—as I remember it, it was just about the 
27th or 28th. 

Q. The first of the week following the termination of the 
strike? A. That’s right, when we actually began to fill 
the crew pretty napialy : 

* * * cd * * * * * 

Q. And your instruction to your ctpentieutegts in 
charge of the various departments was what with respect to 
these people returning? A. Well, the mill had been down 
for some time, and you couldn’t put all the employees 
back together at one time because lumber had to start 
through the sawmill, and there was nothing for the ship- 
ping department to do, things like that, and my instruc- 
tions were, as each department started up, that anybody 
that had been permanently replaced and the former em- 
ployee showed up, he was to be sent to the office. 


1378 


* * * * * * * * * | * 


Mr. Boyd: That is correct. | 

It is stipulated that William Harris, named in the last 
subparagraph of Paragraph XXVI of the complaint, did 
on September 27, 1954, apply for reinstatement to his for- 
mer job and as of September 27, 1954, had been displaced 
in that job by another person, who subsequent to the: com- 
mencement of the strike at Brooks-Scanlon had been as- 
signed to that job held by Harris at the time of the strike, 
and that Harris thereafter was offered work of a different 
character on the moulding chain in the planing mill aepant- 
ment, which was refused by him. 

That concludes the second stipulation as restated and 
agreed upon. 

Mr. Hill: We will so stipulate. 


* * * * * * e 2 *! * 
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1383 
Thursday, November 17, 1955 
* s e ® a * * * * * 
1386 


Mr. Boyd: Additionally, Mr. Examiner, J offer under a 
stipulation in evidence documents marked General Coun- 
sel’s 


1387 


Exhibits Nos. 135-A, B, and C, being, successively, a con- 
formed copy of the monthly report of employment as made 
by Brooks-Scanlon, Inc., in the months of January, Febru- 
ary and March, 1954, showing the figures as reported by 
Brooks-Scanlon with respect to their hourly and contract 
employees only, and omitting from this report other infor- 
mation respecting monthly salaried employees, which is not 
deemed pertinent to this proceeding. 


” * s * * * * * Sd * 


(The documents heretofore marked General Counsel’s 
Exhibits Nos. 135-A, 135-B and 135-C for identification 
were received in evidence.) 


Extine Pottorff 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


* * * ® * * sa * * * 


Q. (By Mr. Boyd) Prior to June 21 of 1954, by whom were 
youemployed? A. Tite Knot Pine Mill. 
Q. How long had you been employed by them? 
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1439 
A. Two years. 

Q. What was your job? A. Picking edgings. 

Q. Directing your attention to the month of ievaa of 
1954, were you then employed by Tite Knot? A. ee 

Q. Yes. A. We were on strike. 

Q. You were on strike. In that month, did you atend 
any meetings that were attended by Philip Dahl? A.: Yes, 
sir. | 

Q. I hand you here a calendar, if it will refresh your 
recollection, and state, please, when in that month was the 
first meeting that you attended that was attended by Dahl. 
A. I believe it was the first week of August, the sate a 
of it. 


* * a * * * 
! 


Q. Did you thereafter attend any other meeting when 


Dahl was present in that month? A. There were one other 
meeting. 

Q. Were you personally present at that meeting? A. 
Yes. 

Q. What is your recollection—where was that sacetin 
held? A. It was in the Tite Knot office. 

Q. And who was there on the employers side at mah time? 
A. Johnson and Dahl. 

Q. Who was there on the union’s side at the time’ A. 
Sullivan, Chambers, Richardson. I believe that was all. 
* * a * * * Sd * * * 

Trial Examiner: Mr. Dahl had nothing to say? | 

The Witness: Excepting that they went into the cost of 
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production, and they couldn’t stand any more cost or 
increase. 





1481 
J. E. Dicey 


having been previously sworn, was recalled: 
1482 


Redirect Examination 
* ? * sd * * * * * 
Q. In the course of your testimony at Redmond, Counsel 
requested that you produce a copy of the form of the strike 
ballot that was used in 1954, circulated to members of the 
IWA in March of that year. I hand you a document 
marked for identification as General Counsel’s Exhibit No. 
139, and inquire of you whether in all details that is a true 
copy of that strike ballot? A. With the exception of the 
words ‘‘Sample Ballot’’ at the top on the stub. 


1483 


(The document heretofore marked General Counsel’s 
Exhibit No. 139 for identification, was received in evidence.) 


* * we * * * * * * * 


Q. (By Mr. Boyd) Directing your attention to a docu- 
ment which you identified and was received in evidence as 
Ponderosa Exhibit 1, in your initial testimony, you made 
reference to that, 


1484 


and upon cross examination you did identify that as a 
copy of a form of letter which you used on August 6th of 
1954. What is your present recollection of the use that 
you made of that document on that date, that and others 
addressed to other employers with whom you met on that 
date? A. On August the 6th at the office of the Ponderosa 
Lumber Cales in Redmond, I read this document and then 
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passed out the copies to those that were present in Behale 
of the company and their representative. 

Q. Was there, as you now recall it, a correction in the 
verbatim wording of the document as you read it? A.' Yes, 
sir. ? 

Q. And what was that? 


Pn e * * x * * * * 


A. Well, actually, when I was reading it, I certainly knew 


1485 


what I had dictated, and I didn’t correct it, but in Point I 
on the first page, the way it reads is: 

‘Refused to submit information to the Union upon nu- 
merous requests, hereby impending negotiations to a point 
where a serious strike has occurred.’’ 

The language that I used, instead of the word “impend.- 
ing,’’ was ‘‘impeding.”’ 


* * * ® * * * * * | * 


1501 


(The documents heretofore marked General Counsel’ *s 
Exhibits Nos. 7 and 8 for identification, were received in 
evidence.) : 


. © © © 8 «#© © © «#8: @ 
1513 
Tuesday, December 13, 1955 
* * ° ° * + * * “ * 
1520 
A. J. Glassow 


a witness called by and on behalf of the respondent Brooks- 
Scanlon, being first duly sworn, was examined and testified 
as follows: | 
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Direct Examination 


* * * & * 2 * * e * 


1521 


Q. And your present occupation? A. I’m Senior Di- 
rector and Senior Consultant for Brooks-Scanlon Lumber 
Company. 

Q. And what was your occupation during 1953 and 1954? 
A. I was Vice President and General Manager of the Bend 
plant. 

Q. Of Brooks-Seanlon? A. Brooks-Scanlon. 


* al ” & * * * * * * 


1523 


Q. Did Brooks-Scanlon delegate authority to negotiate 
with the union representatives on the union contract open- 
ings in the spring of 1954? Did you delegate authority to 
any group or organization to represent Brooks-Scanlon? 
A. We delegated authority to a committee of PIRC mem- 
bers who were to negotiate for the purpose of making 
recommendations only. 


” * ” * * * * * & * 
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Q. Did Brooks-Scanlon come to an opinion as to Local 
6-7’s opening demands as contained in General Counsel’s 
Exhibits 16-A and B? Those are the January 23 opening 
notices from the local. Did Brooks-Scanlon come to an 
opinion with respect to the openings? 


1525 


A. We had definitely made up our mind that no cost in- 
creases were warranted in our 1954 contract. 

Q. When did you come to this opinion? Did you make 
this decision so far as Brooks-Scanlon was concerned? 
A. Yes, I did. 
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Q. And when did you come to this opinion? A. Right 
there, I imagine, in the latter part of January when I sub- 
mitted the new contract to the local. 

Q. Now, specifically, what was Brooks-Seanlon’s posi- 
tion with respect to the union’s opening demands, the three 
items, wages, job analysis, and vacations? A. We felt 
that all the demands would entail cost increases, which we 
were not—did not consider wise to grant at that time. 


* * * & * ™ * * * 
1526 


Q. Now, it’s been testified, Mr. Glassow, that Brooks- 
Scanlon granted a seven and one-half cent hourly wage 
increase on February 16, 1955. Would you tell us please 
why that was granted at that time? A. Well, that was 
granted because conditions had changed very ntioentity 
since early spring of 754. 

Trial Examiner: What conditions? 

The Witness: Market conditions, prices of lumber had 
gone up several dollars per thousand between April 1 and 
January 1, and at that time other people in the industry 
were making—in the pine industry were making advances 
or had made advances, and we felt, as we always had, that 
we would try to keep our wage rates in line with the other 
folks in the pine industry wherever it was possible for, us 
to do so, and, in line with that thinking, ) 


1527 


we offered the union a seven and a half cent increase, which 
they accepted. 


* * al * * 


1530 


Q. Now, I will ask you, Mr. Glassow, whether or not Mr. 
Tim Sullivan or any representatives of Local Union 6-7 
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ever made any reference or mention to [WA Form 1 at any 
of the meetings which—the negotiating meetings which 
were held in Brooks-Seanlon’s office subsequent to August 
6, 1954, to the best of your recollection? A. It did not. 
IWA was never mentioned so far as I know. 


* * * * * * * * * * 
1552 
Cross Examination 
* * * * ae * * * * ® 
1554 


Q. (By Mr. Boyd) Mr. Glassow, I hand you a document 
marked General Counsel’s Exhibit 142 for identification 
and ask if that is not a true copy of the letter which was 
submitted by Mr. Dicey—in fact, that’s a photostat of the 
letter submitted by Mr. Dicey to Mr. Irving acting as your 
representative in the course of negotiations on August 
6th, 1954? A. That is a copy. 


* * * * * * * * td * 


1555 


(The document heretofore marked General Counsel’s 
Exhibit No. 142 for identification, was received in evi- 
dence.) 


* * * * * * * * * 


1559 


Q. (By Mr. Boyd) Did I understand you correctly, Mr. 
Glassow, when you said at no time did you understand the 
failure to supply information was a strike issue in 1954? 
A. That’s right. 

Q. Is that what you said? A. That’s what I said. The 
strike was brought about because of our failure to meet— 

Q. Failure to what? A. —failure to accept the demands 
of the union. 
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Q. And the demands were what on February 11th? A. 
A wage increase of 12 and a half cents, the job analysis, 
and certain changes in vacation pay, I think, in vacation 
requirements. I think those were the three then. 


1563 


Q. And you did receive from the union their letter 
setting forth their demands from the Northwest commit- 
tee, did you not? A. Yes, we received such a letter, I 
think, during the last week in J anuary. 

Q. Now, in the past and previous years, had Hews | au- 
thorities been substantially the same as they were in 94 
A. I think very similar. 

Q. The union made certain demands and delegated ; au- 
thority to the Northwest Committee on certain broad 
points, and the employers, including your company, had 
given authority to PIRC committee to negotiate with the 
union on those points, is that correct? A. That’s my 
recollection. 

Q. In addition to that, there were—were there ee 
local points opened that were negotiated locally? A. Yes, 
sir . 

Q. Now, as far as the broad points are concerned, in the 
past had settlements, recommended settlements been 
reached between the Northwest Committee and the PIRC 
employers committee in past years? A. I think in all 
years probably except 1953. 

Q. Well, in 753, wasn’t there agreement to re-signing 
the contracts? A. There might have been. 

Q. There were no wage changes in 53, but there was an 
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agreement to sign the old contracts, is that right? A 
I think so. 
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Q. And how many years had that been going on? A. 
Well, I imagine pretty well ever since the PIRC started 
in 1942. 

Q. And in the last several years, had the recommended 
settlement reached by the committee been accepted by 
Brooks-Seanlon and embodied in the collective bargaining 
agreements? A. Not entirely. There were years when 
modifications had to be made. 

Q. Had they generally been accepted? A. In general, 
but with modifications. They had to fit our own local 
conditions. 

Q. Was that true of the other employers, that they 
generally accepted? A. I think probably some of them 
had provisions that had to fit their local situation, the same 
as we had. I don’t know about that. 

Q. All right, you don’t know. Now, in 1954, I think 
you mentioned you had some employer committee meetings 
before the meeting of February 11th and March 12th, is 
that correct? A. That’s right. 

Q. And did your employers committee discuss what their 
position would be in negotiations? A. That’s right. 
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Q. And agree upon a position? A. Yes. 

Q. And agree to stick with that position in discussions 
with the union, is that correct? A. That’s right. We 
agreed to have our position stated by Mr. Irving as a 
spokesman. 

Q. And what was that position that you agreed upon 
among yourselves? A. The agreement was largely that we 
could not—we didn’t believe the conditions in the western 
pine industry warranted any cost increases of any nature 
in 1954, in the spring of 1954, and any demand that would 
result in a cost increase could not be met . 

Q. As I understand it, that then was in accordance with 
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the opinion that you personally formed, that your com- 
pany couldn’t afford to pay anything—grant any demands 
that involved a cost increase, is that correct? A. We 
didn’t think it was wise. We didn’t think conditions war- 
ranted a cost increase. ! 

Q. Well, all right, I’ll rephrase it. The position agreed 
upon by the employees committee was substantially’ in 
accord with the opinion that you had already formed; is 
that correct? A. I’d say the opinion I formed it was not 
wise for our company to grant any cost increases, advances 
in wages, or do anything that would increase our costs. ‘As 
a matter of fact, : 

1566 


we felt it was absolutely necessary to have lower costs. 
Our costs were entirely too high. 


1573 


Q. Also wasn’t there discussion at one or more of the 
meetings about productivity in the pine area? A. There 
were discussions regarding productivity in the pine area, 
but the union committee never had any information per- 
taining to pine figures. They continually gave us figures 
pertaining to fir production and general productivity 
throughout the nation, and never once considered the actual 
production in | 
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individual plants, which in my opinion is the governing 
factor. Now, your national productivity has nothing to ee 
with what Brooks-Scanlon— 


* * * * % * * Es * i ot 


The Witness: —with what Brooks-Scanlon can do. 3 
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Mr. Babcock: * * * 


1578 


Q. Now, you testified that a wage increase was granted 
in 1955, in January of 1955, is that correct? A. Yes, sir. 


* * * e * bd * * e ® 
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Q. (By Mr. Babcock) In February, 1955? A. Febru- 
ary 16th. 

Q. And at that time, market conditions had changed 
from what they had been in the spring of ’54, is that cor- 
rect? A. Yes, 


* ” * ae * a * * * a 


Q. Now, there had been a change or improvement in the 


market conditions beginning with the first quarter of 1954, 
had there not? A. I don’t think we noticed it so much 
until along until the third quarter. 


* * s 


D. G. Williams 


a witness called by and on behalf of Respondent Brooks- 
Scanlon, being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
* eS * = * * * * * 


Q. And your present occupation? A. Safety Director 
for Brooks-Scanlon. 

Q. What was your position with Brooks-Scanlon during 
1953 and ’54? A. Paymaster. 
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Q. Were you in charge of the payroll records of Brooks. 
Scanlon during the spring of 1954? A. Yes, sir. : 

Q. Are you familiar with what has been identified as 
IWA Form 1? A. Yes, I’ve seen it. 

Q. Have you ever made an attempt to determine ‘the 
amount of time it would take to complete Form 1, to answer 
the questions that were presented in IWA Form 1? A. 


1585 
Yes. 

Q. Would you explain to the Examiner, please, asy you 
went about that? A. Well, they presented me with Form 1 
to look at, and I gathered all the records, payroll records, 
that I needed data from that I thought would complete 
this form, and, at random, I picked five men from the plant 
and the woods, with one termination in the five, and then I 
timed myself to see how long it would take to gather this 
material, and it took me an hour and 25 minutes to work 
up the five men, which broken down would be 17 minutes 
per man, and changed it into hours and it would be 213 
hours for 751 persons. That’s the number of men that 
were on the payroll at that time. 

Trial Examiner: How many? 

The Witness: 751. That would take 26 and a half se 
eight hour days, or five and a quarter weeks. This was 
uninterrupted. I took a private room that was silent with 
no interruptions, but this, of course, was just a rough copy. 

Q. (By Mr. Hill) I’ll hand you, Mr. Williams, a blank 
copy of Form 1, and I’ll ask you to tell the Examiner, 
please, what payroll records of Brooks-Scanlon it was 
necessary for you to examine with respect to each of: the 
numbered columns of information there, starting with Col- 
umn 1, the name? A. We got out the annual earnings 
card to get the name, and then we got out the time slips for 
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the 1953 December payroll, and from that we got the man’s 
job classification, also Item 3. We got the rate from that 
time slip. Then for the seniority, Column 4, we used the 
earnings card, and then we had to go back there for the 
paid holidays and get all the time slips for each month 
where there was a paid holiday, which was six paid holi- 
days in that year. 

For the Column 6, vacation, we had to go through the 
time slips again to see whether a man got two weeks or one 
week, and then in the case of all the terminations we had 
to go through again and determine whether they received 
any vacation. 

For the actual hours worked, we used the annual earn- 
ings card again, but this was only from April through to 
the end of the year because that was what we based the 
vacation pay on. So then we had to re-add the annual 
earnings card, the full earnings card for the 12 months. 

Q. Well, now, Mr. Williams, you mean you had to take 
more than one annual earnings card in order to get the 
total number of hours for the 12 calendar months of 1953? 
A. We had to just go back and get the earnings card, the 
previous earnings card and take the two of them. 

Q. The ’52 earnings card, as well as the ’53 earnings 
card? A. Yes, sir, and then the total earnings came from 
the earnings card. 

Q. The 1953 earnings? <A. Yes. 


1587 


Q. I’m going to hand you, Mr. Williams, a form which 
has been marked Brooks-Scanlon 8 for identification and 
ask you to describe what this is, please. A. This is a semi- 
monthly time slip. The original is given to the man when 
he receives his pay check, and the duplicate is kept in our 
files. 
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(Thereupon the document above referred to was marked 
> Brooks-Seanlon’s Exhibit No. 8 for identification.) 

Q. (By Mr. Hill) Now, is this the form that you re- 
ferred to that you would have to refer—to which ' you 
referred in making this test? A. Yes. 

Q. Now, is this for the logging or the sawmill ceyatte 
ment? A. This is the sawmill time slip. 

Trial Examiner: Does the logging have a similar time 
slip? 

The Witness: It has a longer slip, sir. 

Q. (By Mr. Hill) I hand you now a form which) thas 
been identified as Brooks-Scanlon 9 for identification and 
id ask you to describe what this is, please. A. This is a copy 

of the Logging Department time slip. ! 


(Thereupon the document above referred to was marked 
Brooks-Secanlon’s Exhibit No. 9 for identification.) | 


Q. (By Mr. Hill) I now hand you another form which 
I mark for identification Brooks-Scanlon 10 and ask you to 


1588 


tell us, please, what this form is. A. This is what we use 


as our annual earnings card. 
* * * 2 * * * * * 5 * 


1590 
Cross Examination 
* * * * * * * * * : ow 


1592 


Q. (By Mr. Babcock) Mr. Williams, when did you make 
this test and do this work on these five individuals to see 
how long it took to get the information? A. Oh, two or 
three weeks ago. 

Q. Two or three weeks ago. At whose request or dipec- 
tion did you do that? A. Mr. Hill’s. 
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Q. Before that time, had you made any effort to find out 
how long it would take, or made any test of this kind? A. 
I had never run a test, no. 

Q. Now, I’d like to ask just what payroll records you 
keep for your employees in addition to these that have 
been received in evidence as Brooks-Scanlon’s 8, 9 and 10? 
Do you have a master card, a personnel card of some sort 
for each employee? A. We have a personnel folder, sir. 

Q. A personnel folder? A. Yes, sir. 

Q. What does that show? What is contained in that 
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generally? A. Well, the heading, Social Security number, 
and name, and withholding tax class, and then there’s just 
the date of birth, and his wife’s name and dependents, 
and then further down is the place for the date he was 
employed, and then there’s a place for transfers. 

Q. Does that show anything more about his employ- 
ment history than just the date of employment and trans- 
fers? Does it show, for example, the job he held from one 
period to another? A. The only thing it says, for in- 
stance, if he was hired for the sawmill, it would say saw- 
mill department or logging department or yarding depart- 
ment, is all it wohld say, and then, if he transferred from 
one to the other, it just gives the date of transfer. 

Q. And how are those arranged in your filing system? 
Are they arranged alphabetically? A. Alphabetically. 

Q. Or by Social Security number? A. Alphabetically. 

Q. Do you keep monthly payroll ledger sheets? <A. Yes, 
sir. 

Q. What do those show? A. Well, the check record, as 
we call it, shows the check number, the name, the amount 
of earnings, and then all the deductions. 

Q. No. What I meant to ask was whether you keep a 
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monthly payroll record by plant or by department that 
shows the names of all the employees and their hours, 
earnings, and deductions, in addition to these slips that 
you’ve introduced here? A. Well, that’s what I was ex- 
plaining. We have the check record, as we call it. It 
shows the man’s name, and the check and the—the check 
record shows the man’s name, and the check number, the 
amount of his earnings, and then the deductions. 

Q. Does that show the hours too? A. Not on that ledger. 
Then we have the distribution ledger which shows the kates, 
and the distribution for the labor costs. 

Q. Well, is that kept by each man, or is that kept Ny 
department or plant, or what? A. It’s kept by the plant 
and the logging. It’s separated. 

Q. I see. One for the plant, and one for the logging, 
and then as to each of those is there a division between 
departments or not? A. Well, not as far as the totals : are 
concerned. We just run them off. 

Q. Well, don’t you list the names of the smployecst | A. 
Yes. : 

Q. And are they alphabetically, by badge number, or 
what? A. They’re just by—alphabetically. 

Q. Now, by referring to those, you can show for cbt 
given month the name of the individual who is working, 
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the job classification? A. No, not from those ledger 
sheets. 

Q. The hours worked? A. Not the straight time hours 
worked. You see, that would include the overtime hours 
as well. 

Q. Is there only one place—is this slip the only place 
which shows the straight time hours worked? A. Yes. 
You can see there’s a place for overtime. : 
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Q. Is this the only record you have that shows the hours 
worked? A. Yes, sir. 

Q. Is there a transfer made of the information from this 
record to another record, payroll record? That’s Brooks- 
Scanlon Exhibit 8 that I’m talking about, 8 and 9. A. Yes. 
That is transferred to the distribution ledger. 

Q. Transferred to the distribution ledger? <A. Yes. 

Q. Now, when you made the test for these five persons, 
what did you do? Take each one separately and use these 
records that you referred to and go through them, then 
take the other one and go through the same process? A. 
Yes. 

Q. Now, this form called, did it not, for what you might 
call a master list of all the employees who worked during 
the year, is that correct? The names, is that correct, in 
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the first column? A. It just says names of employees, is 
all. It doesn’t say whether it’s a master list. 

Q. Well, I mean, if you prepared it the way it was called 
for, you would have come out with a list of all the em- 
ployees, either in alphabetical order, or some other order, 
that worked during the Year? A. Yes, sir. 

Q. And were these cards—what do you call these cards? 
A. Annual earnings cards. 

Q. Annual earnings cards, Brooks-Scanlon 10, are they 
arranged and filed in your office in alphabetical order? 
A. Yes. 

Q. So that you could have gone through that and taken 
the names from these cards and prepared this alphabetical 
master list, so to speak, to work from, is that correct? 
A. Yes. 

Q. And then how are these slips filed, Brooks-Seanlon 8 
and 9? A. After each pay day, they’re just put in a 
bundle with an elastic band around them and filed. 
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Q. And the monthly payroll records show the classifica- 
tions, either the check record or the distribution record? 
A. No. 

Q. Is this the only place you can get the classifications? 
A. Yes, sir. 


1597 


Q. Well, once you had prepared this master list; you 
could have taken the monthly payroll records and, for each 
individual, you could have checked, could you not, as a 
group from month to month the hours worked during’ each 
month from the distribution records? A. No. It would 
be hard to do on accunt of the men transferring around to 
different jobs. In that way, they’re in a different alpha- 
betical classification, and then the termination men coming 
in there, you just couldn’t do it, and there’s no name on the 
distribution ledger. 

Q. I understood you to say that there was a mointily 
payroll record which showed the names of all the employees 
alphabetically by one group. A. I said that was the check 
record. 

Q. That was the check record? A. Yes, sir. 

Q. In any event, the test you made, you did it by taking 
each individual all the way through, instead of by prepar- 
ing a master list, and then starting from that and working 
through for the whole group, isn’t that correct? A. There 
was just five. I tried to be as fair as I could in all peapects, 
sir, with the request. 

Q. You have, I assume, electric computing cisco ¢ in 
your office from which you prepare totals, addition of 
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totals by mechanical methods? A. Oh, yes, adding 
machines. : 


* a * * “ * * * * 
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Karl F. Glos 
a witness called by and on behalf of Respondent Pine In- 


dustrial Relations Committee, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 
Q. (By Mr. Maxwell) * * * 


* * * * * = * * * 
Q. And what is your occupation? A. I’m staff repre- 
sentative for ‘Pine Industrial Relations Committee. 


” * ® * * * * * * 


1613 


Q. In 1954, were you present at all of the negotiating 
meetings in Klamath Falls between representatives of the 
Northwest Regional Negotiating Committee and the com- 
mittee of members of PIRC? A. Yes, sir. 


* * e * * * * 


1614 
Q. Was IWA 1 brought up at any other meeting? A. 
Yes, sir. 
Q. At what meeting? A. The following meeting which 
was in the meeting of March 12th. 


1615 


Q. Was it mentioned again in those meetings, as you 
recall? A. No, sir. There were three additional meet- 
ings, and it was never mentioned. 


1642 


Q. Has Harold Barclay Logging Company ever author- 
ized or requested the PIRC or its employees or any com- 
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mittee of its members to represent the company in labor 
negotiations? A. They have no occasion to and never 
have. 3 


1648 
Philip Dahl 


a witness called by and on behalf of Respondent Tite Knot, 
being previously sworn, was examined and testified as 
follows: 

Direct Examination 


* * 


Mr. Maxwell: I’ll offer T.K. 5. 
Mr. Boyd: No objection. 


Mr. Maxwell: The next is a copy of the letter of August 
6th addressed to Tite Knot Pine Mill and read by Mr. Te 
on that date and delivered to Mr. Dahl. 


(The document heretofore marked Tite Knot’s Exhibit 
No. 6 for identification, was received in evidence.) 


a * t * 


Q. Has Tite Knot ever authorized the PIRC or any of its 
employees or any committee of its members to mins a 
decision for Tite Knot? A. No. 

Q. What has Tite Knot done as to PIRC a 
tions? A. We have listened to their advice and made our 
decisions. Q. Has Tite Knot even been bound or com- 
mitted to follow the PIRC recommendations? A. No. 

Q. Has Tite Knot ever had an agreement or an under- 
standing with anyone connected with PIRC that it would 
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follow a certain course of action in labor negotiations? 
A. No. 

Q. Has Tite Knot or have you individually ever received 
an instruction or direction from PIRC or any of its em- 
ployees or committee of its members? <A. No. 

Q. Are any of the employees or committees authorized 
to give instructions or directions to any member? <A. No. 

Q. Did Tite Knot give the employers committee of PIRC 
a limited authority to represent it in 1954 negotiations with 
the IWA? It did. 


* ” ad 


Q. (By Mr. Maxwell) In the meetings you attended, Mr. 
Dahl, can you compare the time spent on the presentation 
of IWA 1 with the time spent on the presentation of the 
other three demands? 


* * 8 cd * * * * * * 


The Witness: The time spent on IWA 1 was very brief 
compared to the talk about wage increases and also the 
conditions of the lumber industry in the rest of the country 
as a whole. 


* * 


Q. Why did Tite Knot give notice of cancelation of its 
contract with Local 6-7? A. We were on strike. The union 
pulled a strike. That’s the reason we canceled our contract. 


Q. Did Tite Knot make an agreement with the sub-local at 
Redmond of Local 6-7 during the course of the strike? A. 
Yes. 
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Q. Do you recall the date of that agreement? A. October 
—August 9th. | 


* * * * * * * * * i 


1665 


Trial Examiner: This contract that you signed, namely 
Tite Knot 8, says that it’s with Local 6-7. 

The Witness: Yes, that’s what they informed us, that 
they had authority to sign that. 


» * * * * * a * Ea i 


1667 


Q. Do you recall what you told Mr. Sullivan about arbi- 
tration when you had the telephone conversation with him? 
A. Yes. We had a telephone conversation after one of the 
meetings, and he wanted to know about arbitration, and I 
informed him that I learned that the lumber industry asia 
whole didn’t approve of arbitration, and I didn’t think 
that Tite Knot, being as small as it is, should be a guinea 
pig for the industry and try to set a precedent. 


a * * * * ¥ * * * ik 


1668 


Q. Mr. Dahl, at the time that you received the notice of 
the industry demands early in 1954, did you form an opin- 
ion as to those demands? A. Yes. I at that time—I was a 
little worried about market conditions. We just suffered a 
loss on fir lumber and pine was beginning—we didn’t have 
any order file, and the price of pine had been set down quite 
rapidly. 


1669 : 
Q. What was your opinion as to the cost increases? 
A. We felt that we shouldn’t have any cost increase. 


Q. Did you later express that opinion to the employers 
negotiating committee? A. Yes. 
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Q. I believe there is testimony that your company gave 
the seven and a half cent increase in January of the fol- 
lowing year, 1955, is that correct? A. Yes. 

Q. What was your reason for doing that at that time? 
A. Well, our main reason was that the rest of the mills in 
the area were giving that raise, and, in order to keep a crew, 
we were forced to go along, and, besides that, the market 
had improved in the last quarter of 754. 

Q. Would you have been willing to give any wage in- 
crease retroactive to April 1? A. No. 


* * * * * * * * * * 


1673 


Q. I will not pursue that. With respect to another matter 
to which you gave testimony, Mr. Dahl, namely the identifi- 
cation 


1674 


of Tite Knot Exhibit No. 5, being your letter giving notice 
of withdrawal of authority to the committee of ‘PIRC, Mr. 
Maxwell asked you why you had withdrawn that authority. 
As a matter of fact, Mr. Dahl, Mr. Irving suggested that 
authority, didn’t he? A. He might have. 


1676 
Q. (By Mr. Babcock) * * * 
* ” * * * * i y ‘ ‘ 
1677 


Q. Now, with reference to the men who signed this agree- 
ment, how many of them were your employees and how 
many—name the ones that were your employees. A. 
Blakeway and Wye. 

Q. The rest of them worked for whom? A. Ponderosa. 


210 








\a 


(1685) 


Q. Well, in effect, all of them except Andrews had already 
returned to work through the picket line? A. Could be. 
bl bd * * * * * * * * 


1678 


Q. And most of these men were going through that picket 
line before the date of this meeting, is that true? A. Yes. 
I think Andrews though had been working on the picket 
line. 


” * * ES * * of * * 3 


1680 
Kieran P. Madden 


a witness called by and on behalf of Respondent on 
bing first duly sworn, was examined and testified as follows: 


Direct Examination 
* * * * * * * % ea He 


Q. What is your occupation? 


1681 : 
A. I’m Treasurer of Ponderosa Mouldings, Incorporated. 
* * * * * * bs * * | * 


1685 


Q. What has Ponderosa Mouldings done as to PIRC 
recommendations? A. Ponderosa Mouldings in many 
eases have accepted the advice and recommendations of 
PIRC. Other times we have accepted them in part and re- 
jected them in part. Q. Has your company ever been 
bound or committed to follow the PIRC recommendations? 
A. No, we have not. 

Q. Has your company ever had an agreement or an ander 
standing with anyone connected with PIRC that it would 
follow a certain course of action in labor a 
A.No, sir, we haven’t. 
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Trial Examiner: Has your company always signed its 
own labor contracts? 

The Witness: We have always signed our own labor 
contracts. 

Trial Examiner: Separately? 

The Witness: Separately. 

Q. (By Mr. Maxwell) Has your company ever received 
any instruction or direction from PIRC? A. No, sir. 

Q. Did [Ponderosa Mouldings give the employers com- 
mittee of PIRC a limited authority to represent it in the 
1954 negotiation with the IWA? A. Yes, sir. 


% x * 


Q. Have you done so in the past? A. Yes, sir. 


* ee & * * * * * * 


Q. (By Mr. Maxwell) Did the existence of such authority 
in any way limit the right of your company to make a final 
agreement upon all issues with its local union at any time? 


* * * * * * * * * * 


The Witness: No, sir. 

Q. (By Mr. Maxwell) Has your company even been obli- 
gated to inform or consult with PIRC before making agree- 
ments with the local union? A. No, sir. 


* * * * * * 


1691 


Q. What was your company’s position on the union’s 
three 1954 demands? <A. Our position was that at that 
time we could not—we did not feel that it was wise to make 
any cost increase at that time. 

Q. Did you convey that position to the employers com- 
mittee? A. Yes, we did. 

Trial Examiner: Was that a conclusion you people had 
come to yourselves, or after consultation, or what? 
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The Witness: That was a conclusion that we came to our- 
selves because we were the only ones that knew our eco- 
nomic condition. 

Q. (By Mr. Maxwell) I believe there is testimony that 
your company did grant a wage increase in January: of 
1955. <A. That is right. 

Q. Had conditions changed by that time? A. Yes, they 
had. 

Q. Would your company have been willing to make a 
wage increase retroactive to April of 1954? A. Definitely 
not. | 


1692 


Q. Did your company advise Local 6-7 that it no longer 
recognized it as the representative of your employees! 
A. Yes, we did. 

Q. Do you recall the date of that? A. September 9th, 
1954. | 
Q. Why did you do that? A. Well, at that time, the 
majority of the men there, who were on our payroll at the 
beginning of the strike, were back working for us, and also 
we received word that men working at our plant had filed 
a decertification petition. 


m x * * # x x * * > * 
1702 | 
Wednesday, December 14, 1955. 
* x « * * * * * *  # 
1705 
C. L. Irving 


a witness called by and on behalf of Respondent Pine ti. 
dustrial Relations Committee, having been previously 
sworn, was examined and testified as follows: 
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Direct examination 


Q. (By Mr. Maxwell) 


1715 


Q. (By Mr. Maxwell) Now, Mr. Irving, what authority 
does the staff of PIRC have as to member companies? 
A. None. 

Q. Do you ever instruct your member companies to do 
anything? <A. No. 

Q. There has been testimony here that committees of 
PIRC are at times given limited authority to represent 
member companies, is that correct? A. That’s correct. 

Q. What is the form of such authority? A. Authority 
to recommend only and subject to revocation at any time. 

Q. Has there ever been an unlimited and unconditional 
authority from a member? A. No. 

Q. Does the existence of such authority restrict a mem- 
ber company from making a contract with its local union? 
A. No. 

Q. Does the existence of such an authority from a local 
union to a committee restrict that local union from mak- 
ing an agreement? A. I have never considered that it 
did so. 


* 5 


Trial Examiner: There is no issue of appropriate bar- 
gaining in this case. 

Mr. Boyd: No, there is not. We have not contended in 
this case that it is a multi-employer unit. Without the 
witness using the expression, so far as I could understand 
his definition of industry bargaining, he’s talking about a 
multi-employer unit. If he means something other than 
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that, why, it is not apparent to me. We’re not urging 
a multi-employer unit in this case. : 


* Me * * * a 
1729 
Q. (By Mr. Maxwell) Mr. Irving, there’s been testi- 
1730 | 


mony in this case concerning group as distinguished felts 
individual bargaining. Do members of PIRC engage in 
group bargaining? A. Yes. 


* * * * * * * * * : * 


1731 


Q. Would you explain what the procedure is if an em- 
ployers committee agrees with the local union on recom- 
mendations to go back to the local level? A. Agrees yh 
the local union? 

Q. Agrees with the—let’s say—the Northwest Recional 
Negotiating Committee on a recommendation to go back 
to the local and the company? A. Well, the recommenda- 
tion is reached, to which each committee will affix its signa- 
ture, and it’s mailed out to the local unions, I presume, by 
their representatives. J know that I mail them out to the 
employers involved, at least, and it’s been quite customary 
to affix language at the bottom which makes it easy for 
them to accept or reject the recommendation. 

Q. Now, what happens when it gets to the local level? A. 
The employer and the representatives of the local union 
will study the recommendation and, if there are local issues 
pending, will study it in the light of the settlements that 
they can effect on those local issues and the recommended 
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pattern resulting from the group bargaining will be dove- 
tailed into their local negotiations. 
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Direct examination 


Q. (By Mr. Maxwell) 


* * Sd & ae * * * * * 
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Q. (By Mr. Maxwell) Now, Mr. Irving, what authority 
does the staff of PIRC have as to member companies? 
A. None. 

Q. Do you ever instruct your member companies to do 
anything? <A. No. 

Q. There has been testimony here that committees of 
PIRC are at times given limited authority to represent 
member companies, is that correct? A. That’s correct. 

Q. What is the form of such authority? A. Authority 
to recommend only and subject to revocation at any time. 

Q. Has there ever been an unlimited and unconditional 
authority from a member? A. No. 

Q. Does the existence of such authority restrict a mem- 
ber company from making a contract with its local union? 
A. No. 

Q. Does the existence of such an authority from a local 
union to a committee restrict that local union from mak- 
ing an agreement? A. I have never considered that it 
did so. 


* cd * * * * * * * * 


1728 


Trial Examiner: There is no issue of appropriate bar- 
gaining in this case. 

Mr. Boyd: No, there is not. We have not contended in 
this case that it is a multi-employer unit. Without the 
witness using the expression, so far as I could understand 
his definition of industry bargaining, he’s talking about a 
multi-employer unit. If he means something other than 
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that, why, it is not apparent to me. We’re not urging 
a multi-employer unit in this case. | 


* * * * * * * * 1 oe 


1729 
Q. (By Mr. Maxwell) Mr. Irving, there’s been testi- 


1730 


mony in this case concerning group as distinguished from 
individual bargaining. Do members of PIRC engage in 
group bargaining? A. Yes. 


* # * * * * : 


1731 


Q. Would you explain what the procedure is if an em- 
ployers committee agrees with the local union on recom- 
mendations to go back to the local level? A. Agrees with 
the local union? 

Q. Agrees with the—let’s say—the Northwest Regigual 
Negotiating Committee on a recommendation to go back 
to the local and the company? A. Well, the recommenda- 
tion is reached, to which each committee will affix its signa- 
ture, and it’s mailed out to the local unions, I presume, by 
their representatives. I know that I mail them out to the 
employers involved, at least, and it’s been quite customary 
to affix language at the bottom which makes it easy for 
them to accept or reject the recommendation. 

Q. Now, what happens when it gets to the local level? | A. 
The employer and the reprsaenialivts of the local union 
will study the recommendation and, if there are local issues 
pending, will study it in the light of the settlements that 
they can effect on those local issues and the recommended 
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pattern resulting from the group bargaining will be dove- 
tailed into their local negotiations. 
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Q. Mr. Irving, is the industry as a whole a competitive 
1740 


one? A. Extremely competitive. 

Q. Will you describe the nature of the competition? A. 
The people who operate in the western pine industry com- 
pete with each other for machinery, equipment, new prod- 
ucts, the development of new products, manpower market, 
and have two additional elements of competition that are 
not ordinarily found, an intense competition for publicly 
owned timber and the competition between two strong 
unions. 

Q. Does this have any effect on the publishing of par- 
ticular cost and realization figures? <A. Yes. 

Q. What is that? A. Well, almost any smart lumber 
operator, if he knows the cost and realization of his com- 
petitors, is in good shape to bid against him for some of 
the publicly owned timber. 

Q. Now, Mr. Irving, turning your attention to IWA No. 
1, did you ever answer ‘‘No’’ to Mr. Dicey concerning that 
request for information? A. I did not. 

Q. What did you tell him? A. I told him that the PIRC 
staff in the process of advising individual member com- 
panies had advised them early in January that there was 
no need to answer the request from the Northwest Regional 
Negotiating Committee for the information. I told him 
that I did not believe at the time they asked for the 


1741 


information that the Northwest Regional Negotiating 
Committee had authority to take it from the local units. 
At any rate, the employers had not been so advised. 

I told him that, as a basis for our advice, that I had done 
considerable research, that I could find no precedent for 
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giving it to the International Union for use in industry 
wide bargaining or for use against other employers in col- 
lective bargaining. I told him that I did not believe there 
was any need for repetition, that some of the information 
had already been given to the local union, that we did not 
feel it was necessary to duplicate that information. | 


% * * * * 


Q. (By Mr. Maxwell) Mr. Irving, did the employers 
committee have the information requested in IWA Lf: A. 
It did not. 


* * 


Q. Did PIRC have the information requested in IWA 1? 
A. Very little of it. 

Q. I believe it’s been suggested 1 in this hearing that' the 
PIRC wage survey would give the information requested 
inIJWA 1,isthattrue? A. It is not true. 

Q. Can you from memory recite what was not available 
to PIRC from IWA 1, or would you like to look at the 
form? A. I would like to look at the form, sir. : 

Q. I hand you a form of IWA 1 and ask you to recite 
what information PIRC did not have and is requested by 
that form? A. We did not have information as to all of 
the subsidiaries of the companies. We, of course, could 
not affix the signature of a responsible official. We did'not 
have the name of the employees, requested in that portion 
captioned ‘‘(1)’’, nor could we hook up with the name ‘the 
job dinssttivation. 

We did have the hourly rate of pay. We did not _ 
information as to their seniority, as to their qualification 
for paid holidays, or their qualification for vacations. "We 
did not have the total hours actually worked, did not have 
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the total 1953 earnings, and we could not have affixed the 
remarks under (9) dealing with vacations. 

We did not have the board foot production in logging, 
sawmill, plywood, box shook, other, nor did we have the 
sales 

1745 


realization figures requested. 

Q. Calling your attention to the meeting of February 
11th, Mr. Irving, there is testimony that you made some 
comment about IWA Form 1,000,000. Do you recall that? 
A. Yes. 

Q. What’s happened since that time? A. Many of our 
members have received a document seeking similar data 
and detailed information that is commonly referred to as 
IWA 2. 

Q. That is, from the IWA unions that are dealing with 


your members? A. The request came from local unions. 
* * « te * La * * cd * 


1746 


Q. Did you attend the employers meeting in Bend on 
July 12th? A. I did. 

Q. At that time, what was the situation among the com- 
panies that the employers committee had originally repre- 
sented? A. A majority of them had effected settlements 
without cost increases with their local unions in negotia- 
tions at the local level. Others had been struck mostly 
here in central Oregon, including Red Blanket Lumber 
Company. Some—one I can think of in particular had 
not been struck by its local union even though it had not 
effected a settlement. 

* * * * * * * * Me * 


1748 


Q. What courses of procedure did you suggest? A. I 
told them that it seemed advisable to me to give serious 
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consideration to withdrawing authority from the employer 
committee inasmuch as the employer committee no longer 
represented the people that it started out to represent. 

Trial Examiner: Why did they no longer represent 
them? , 

The Witness: Because the individual companies and 
local unions had effected settlements of the issues at the 
local level. : 

Trial Examiner: In the majority of the cases? 

The Witness: In the majority of the cases, yes, sir. 

Q. (By Mr. Maxwell) Did any of those settlements 
involve the furnishing of the information requested on IWA 
Formi1? A. It did not. : 
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118 NLRB No. 142 


D-484 
Bend, Redmond, Sisters, Prospect 
and Eagle Point, Oregon 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 36-CA-486 


Pine Inpustria, ReLations Commirtes, Inc., Brooxks-Scan- 
LON, Inc., Ponperosa Moutprines, Inc., d/b/a PonpEROSA 
LumBer Saves, Puitre DanL anp Sam Jounson, Co- 
Partners, d/b/a Tire Knor Pine Miz, Pump Dany 
ANp Harotp D. Barcuay, Co-Partners, d/b/a Haroup 
Barciay Loccinc Company 


and 
Case No. 36-CA-627 
Rep Buanket LumMBerR Company, Inc. 
and 


INTERNATIONAL WoopworkKeErs OF AMERICA, LocaL 


Unions 6-7 and 6-122, AFL-CIO 
Decision and Order 


On March 28, 1956, Trial Examiner Martin S. Bennett 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondents’ had engaged in and 


1The Respondents, namely, Pine Industrial Relations Committee, Inc., 
Brooks-Scanlon, Ine., Ponderosa Mouldings, Inc., d/b/a Ponderosa Lumber 
Sales, Philip Dahl and Sam Johnson, Co-Partners, d/b/a Tite Knot Pine Mill, 
Philip Dahl and Harold D. Barclay, Co-Partners, d/b/a Harold Barclay 
Logging Company, and Red Blanket Lumber Company, Ine., are hercin called 
PIRC, Brooks-Scanlon, Ponderosa, Tite Knot, Barclay, and Red Blanket, 
respectively. 
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were engaging in certain unfair labor practices, and 
recommending that they cease and desist therefrom and 
take certain affirmative action, as set forth in the copy of 
the Intermediate Report attached hereto. The Trial 
Examiner also found that the Respondents had not engaged 
in certain other unfair labor practices as alleged in the 
complaint, and recommended that these particular allega- 
tions be dismissed. Thereafter, the Respondents, the 
Charging Unions,” and the General Counsel filed exceptions 
to the Intermediate Report, together with supporting 
briefs. ! 
1772 : 


The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions filed by the Respondents, Charging Unions and the 
General Counsel, and the entire record in the case, and 
hereby adopts the findings, conclusions, and reeommenda- 
tions of the Trial Examiner, with the following additions® 
and modification. 





2 The Charging Unions are Locals 6-7 and 6-122, International Woodworkers 
of America, AFL-CIO, herein called Local 6-7 and Local 6-122, respectively. 

3 We agree with the Trial Examiner’s finding that there is no substantial 
evidence to refute Respondent Red Blanket’s contention that it permanently 
replaced its strikers prior to their termination. Indeed, there is substantial 
evidence in the record supporting its position. Thus, Willard Mattson, Red 
Blanket’s assistant manager, testified that on June 28, 1956, its Mill 2 com- 
menced operations with essentially a full crew. On that date, Red Blanket 
issued termination notices to those strikers who had been permanently. re- 
placed. Subsequently, as more replacements were hired for Mill 2 and other 
operations, the remaining strikers at Mill 2 and other operations received 
termination notices. The termination notices were issued to strikers on various 
dates between June 28 and July 7, 1954. This evidence is supported by: the 
testimony of certain strikers. Arnold Winslow, 2 strike captain, testified 
that he was an edgerman at Mill 2 prior to the ‘strike, but that Mill 2 eom- 
menced operations with a replacement edgerman on June 28, 1954. Winslow’s 
termination notice was dated June 30, 1954. Critt Carroll, Financial Seere- 
tary of Local 6-122, testified that he "worked at Mill 1 on the green chain 
prior to the strike and when Mill 1 resumed operations on June 24, 1954, 
‘<They had some guys there’’ running the green chain. 

Furthermore, there is no evidence in the record, showing that any of: the 
‘*permanent’’ replacements were subsequently removed from their jobs. 
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1. Late in 1953, Northwest Regional Negotiating Com- 
mittee, herein called NRNC,* sent a questionnaire, Forin 
IWA-1, to approximately 600 employers with whom it 
customarily dealt. This form, in part, called for the follow- 
ing information: The name of each employee, his job 
classifications, his hourly rate of pay, his seniority stand- 
ing, his paid holidays, the number of weeks of his vacation, 
the total annual hours he had worked, and his annual 
earnings. Information received from the questionnaire 
was to be used by Edward Kenney, Director of the Depart- 
ment of Education and Research of the International 
Woodworkers to compile certain statistics for bargaining 
with employers in the 
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Pacific Northwest lumber and plywood industries. Ac- 
cording to Kenney, such statistics, in addition to being 
used in actual bargaining negotiations were intended to 
be used to assist in measuring demands to be made upon 
the Respondents, and to determine economic changes in 
the lumber and plywood industries with a view to review- 
ing negotiation procedure, and determining whether indus- 
try-wide bargaining or individual employer bargaining 
was the more feasible. In addition, should one of the 
local unions need such information for bargaining on local 
issues, this information, as needed, could be supplied to 
the local. 


In December 1953, the NRNC, by its chairman, A. F. 
Hartung, notified each employer with which it bargained, 





4 This is a committee composed of representatives of various Pacific North- 
west local unions belonging to International Woodworkers of America. It 
negotiates provisions of collective bargaining agreements in behalf of local 
unions which have authorized it to do so, and its efforts are concentrated on 
basic terms of employment which are generally applicable to employers in the 
lumber industry throughout the Pacific Northwest area. The two charging 
local unions had authorized NRNC to negotiate on certain issues with Re- 
spondent Employers. 
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including the Respondents herein, that it desired Form 
IWA-1 to be filled out and returned by January 30, 1954, 
‘tin order that our Union may formulate constructive 
proposals for intelligent collective bargaining.’? On 
January 14 and 22, 1954, follow-up letters were sent to: the 
Respondents urging submission of this information. The 
January 14 letter contains the following: i 


The information requested on Form IWA-1 is abso- 
lutely essential for an intelligent and constructive 
approach to our collective bargaining process this year. 
And, as such, under NLRB and Court interpretation 
of the National Labor Relations Act you will be 
expected to comply within the time limit established. 


In January 1954, each of the Employer Respondents 
was notified by letter from the local union representing its 
employees, of the latter’s desire to amend the existing 
agreement. Thus in each instance the Local Union stated 
that it was seeking a general wage increase, ‘‘the amount 
to be determined from an analysis of conditions within, the 
industry and other pertinent factors, including information 
to be submitted on Form IWA-1’’;> the correction of 
inequities in job rates with such corrections to be based on 
a job analysis program to be made jointly by the companies 
and the Union,, and with the cost of such analysis to 
be borne by the companies; and three weeks vacation after 
five years seniority. In addition, the Respondents ¥ were 
notified that the : 
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Local Unions had authorized NRNC to represent them on 
the above stated proposed amendments. The letters also 
contained the following directive: | 


5 As finalized, in each instance the local unions requested of the Respond- 
ents an across-the-board general wage increase of 12% cents per hour. : 
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In order that our Union may proceed intelligently and 
constructively in the 1954 negotiations, Forms IWA-1 
mailed to you from the International Union’s office 
on December 31, 1953, must be returned to the Inter- 
national office, as directed in the instructions not later 
than January 30, 1954. 

Commencing on February 11, 1954, and during the ensu- 
ing bargaining negotiations between Respondents and 
NRNC, frequent requests were made by spokesmen of the 
NRNC for the submission of the information. Each of the 
Respondents failed to furnish this information, either by 
refusing to submit it, as did Respondent Red Blanket, or 
by delaying a response to the request and thereafter not 
supplying it. 


The Trial Examiner found that the information sought 
pertaining to individual employees—namely, the name of 
each employee, his job classifications, his rate of pay, his 
seniority standing, his paid holidays and vacation, the 
total hours he had worked, and his total annual earn- 
ings—was relevant to the collective bargaining process; 
that the requests were made in good faith; and that the 
Respondents each violated Section 8 (a)(5) and (1) by 
failing to submit the requested information. The Trial 
Examiner also found that the Respondents, in refusing to 
supply this information, were not motivated by bad faith 
in an attempt to undermine the bargaining process, but 
rather believed that they were not required to submit such 
information. We agree with each of these findings. 


The Board and the Courts have uniformly held that a 
collective bargaining agent is entitled to employment in- 
formation pertaining to individual employees which enables 
it properly to carry out its duties in the general course of 
bargaining. Thus, employers have been required to furnish 
to the bargaining agent such information as the names of 
employees in the bargaining unit and 
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their respective job classifications,® seniority standing,’ 
number of hours employees have worked,’ and employee 
rates of pay.® In the instant proceeding, the local Unions 
sought similar specific items bearing on the Respondents’ 
wage structures. 


The Respondents appear to agree that, under eatatn 
circumstances, collective bargaining representatives are 
entitled to such wage data. However, they contend that 
such circumstances are not present in this case.” Thus, 
they contend, in principal part, (1) that this information 
was actually sought by the International Union, and not 
by the local unions which were the collective bargaining 
representatives of the employees involved; (2) that this 
information was not to be used solely by the locals here 
involved in collective bargaining with the Respondents, but 
rather was to be used in compiling statistics for bargain- 
ing by other local unions with other employers; and (3) that 
the demand for this information was waived by the Locals 
in their efforts to settle the economic strikes which resulted 
when the parties subsequently reached stalemates in bar- 
gaining.” 





6Sce c.g. Whitin Machine Works, 108 NLRB 1537, enforced 217 F. oa 393 
(C.A. 4); S. H. Kress & Co., 108 NLRB 1615 ; Boston Herald Traveler Cor- 
poration, 110 NLRB 2097, enforeed 223 F. 2d 58 (C.A. 1); Hugh J. si ins 
Company, et al., 112 NLRB 828. 

7 Stein-Way Clothing Company, 106 NLRB 1314, enforced 209 F. 2d 261 
(C.A. 6); New Britain Machine Co., 105 NLRB "646, enforced 210 F,. 2d 
(C.A. 2). 

8 F, W. Woolworth Co., 109 NLRB 196, enforced 352 U. S. 938. 


See e.g., Taylor Forge and Pipe Works, 113 NLRB 693; Dizie Carporanen, 
105 NLRB 390. 


10 Respondent Brooks-Scanlon does not appear to except to the Trial Wan: 
iner’s 8 (a) (5) findings on the wage data but directs its exceptions solely 
to the issue discussed infra, of whether or not the requested production and 
sales figures should be turned over to the Union. 


11 We agree with the Trial Examiner that the strikes occurred after : he 
parties arrived at an impasse in bargaining; that the strikes at the ‘Re- 
spondents’ operations were economic strikes at their inception; and that the 
striking employees were economic strikers, and not unfair labor practice 
strikers as contended by the General Counsel and the Charging Locals. 
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As to the first and second contentions, the Local Unions 
had a definite interest in the procurement of the requested 
information. Indeed, these Locals had delegated certain 
collective bargaining functions to the NRNC, and the NRNC 
was to utilize such information in bargaining on behalf of 
the 
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Locals concerning the three basic contract demands. In 
addition, such information would assist the Locals in 
measuring their bargaining demands, and would be used by 
them if necessary in bargaining with the respective Respon- 
dents on matters which they had not delegated to the NRNC 
for negotiation.” 


As to the Respondents’ third contention, the record 
indicates, as the Respondents contend, that there was little 
mention made of the requests for information during the 
Local Unions’ attempts to settle the strikes at the opera- 
tions of the respective Respondents. However, during such 
bargaining negotiations the record does not show a clear and 
unequivocal waiver of the information requested by the 
local Unions.** Moreover, on August 6, 1954, in separate 
bargaining meetings with Respondents Ponderosa, Tite 
Knot, Barelay,* and Brooks-Seanlon, the Local Unions 
again expressed the desire for the requested information. 
Clearly, then, at this late date the Unions had not waived 
the request for the information. Moreover, during the 
signing of the ultimate contracts negotiated with Brooks- 
Scanlon, Local Union 6-7 clearly stated that by signing 
the contracts, it was not to be considered as having waived 
the charges it had filed several months before, one of 





12 Oregon Coast Operators Association, 113 NLRB 1338. 


13 Cf. International News Service Division of the Hearst Corporation, 113 
NLRB 1067. 


14We agree with the Trial Examiner’s finding that Philip Dahl partici- 
pated in bargaining negotiations on behalf of both Tite Knot and Barclay. 
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which had alleged 8 (a)(5) by refusing to supply in- 
formation.*® 

In view of the foregoing, and on the basis of the ence 
record, the Board finds that each of the Respondents failed 
and refused, on and after February 11, 1954, to furnish 
requested information pertaining to its employees’ indi- 
vidual wage and employment data, and that each of the 
Respondents has thereby engaged in conduct violative of 
Section 8 (a)(5) and 8 (a)(1) of the act. | 

2. In addition to the above-described information per 
taining to individual employees, the Respondents were also 
requested to furnish, on | 
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Form IWA-1, figures showing the annual board foot pro- 
duction of their respective operations and related sales 
totals expressed in dollars. As in the former matters, the 
Respondents did not comply with the latter request. The 
Trial Examiner concluded that the requested production 
and sales figures were relevant and necessary for the 
purposes of collective bargaining,’® and that the Respon- 
dents, by failing to supply these figures as requested, 
violated the Act.’* For the reasons stated below we do 
not agree. | 


| 
15 The charges in these proccedings relating to all Respondents were ia 
on July 1 and 13, 1954. 


16 The trial Examiner based his finding on relevance and necessity on the 
testimony of Kenncy, the International’s Director of Education and Research, 
to the effect that the production and sales figures would be helpful to the 
Unions in the course of collective bargaining and, more specifically, would 
enable the Unions to evaluate accurately employer claims with respect to labor 
costs. In the latter connection, it should be noted, however, that so far: as 
the record shows the Respondents at no time made any claim with respect; to 
labor costs other than labor costs would increase if wages were increased.’ 


17The Respondents take exception to the Trial Examiner’s ars 
They contend, in principal part, that they do not have to divulge ‘‘ confidential 
internal business records and data’’ when they had not pleaded an inability 
to meet the Unions’ contract demands. Thus, they claim that if an employer 
is required to divulge such information to ‘‘strangers to his business family,’’ 
the request for the information becomes a club to force bargaining concessions 
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It is clear from the testimony of Kenney, the Interna- 
tional’s Director of Education and Research, that the 
Unions asked for the production and sales figures in order 
to determine what size wage demands they should make 
upon the Respondents in relation to the latter’s ability to 
pay. It is also clear from Kenney’s testimony that once the 
Unions had determined how much of a wage increase the 
Respondents could afford to pay, the Unions intended to use 
the production and sales figures to refute any possible argu- 
ment that the Respondents might raise during negotiations 
based upon their ability to meet the Union’s demands, as 
well as to disprove any claim that certain segments of a 
particular Respondent’s operations were losing money. 
In any event, apart from the Unions’ purpose, the informa- 
tion sought related to the financial status of the Respon- 
dents and necessarily went to the question of their ability 
to pay, and we so find. The Respondents, however, at no 
time preliminary to or in the 
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course of the bargaining negotiations claimed inability to 
pay as a defense to the Unions’ wage demands.'® Indeed, 
when queried by Dicey, the Unions’ spokesman, at the 
March 12 bargaining session, the Respondents through 
their spokesman, Irving, unequivocally denied that they 
were pleading inability to pay as their reason for refusing 
to accede to the Unions’ wage demands.” 


which the employer would not ordinarily yield. In this connection, the 
Respondents point out that the information requested was to be used by the 
Unions in bargaining with the competitors of each Respondent, and that, if 
such information were to be revealed to a competitor, the Respondents would 
be seriously handicapped in bidding for Government timber. 


18 During the negotiations the Unions sought a general wage increase of 
12% cents per hour. 


19 Instead, Irving gave, as the Respondents’ reason, ‘‘inadvisability’’ in 
view of the market and economic trends within the lumber industry as a 
whole, and cited some general data by way of substantiating this position. 
While there may be some color under certain circumstances to the contention 
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Turning now to the applicable law, we note that, while 
in wage data cases it is sufficient that the information 
sought by the union is relevant and no specific need as to a 
particular issue must be shown,” the same is not true 
where, as here, the union is seeking information relating 
to the employer’s ability to grant a wage increase. In the 
latter cases the Board and the Courts have, in effect, held 
that the employer’s ability to pay must be brought into 
issue before a refusal to furnish information relating there- 
to can be found to be violative of the Act.”4 Since, as previ- 
ously found, the Respondents never 





that .‘‘inadvisability’’ means ‘‘inability,’? we do not believe that Irving’s 
use of the term ‘*inadvisability,’’ when considered in context, was intended 
to or did convey the meaning that the Respondents were pleading inability 
to pay. Significantly, the Unions at the time did not challenge Irving’s 
statement as constituting a plea of inability to pay. Rather, Dicey specifi cally 
interpreted the Respondents’ position as not pleading inability to pay for! in 
a statement made toward the close of negotiations to one of the Respondents 
he charged that the Respondents ‘‘do not plead inability to pay. On the 
contrary, they are well able to give a wage inerease but refuse to do so.’? 


20 Whitin Machine Works, 108 NLRB 1537, enfd. 217 F. 2d 593 (C.A. 4), 
cert. den. 349 U. S. 905; Glen Raven Knitting Mills, Inc., 115 NLRB 422, 
(reversed on other grounds) 235 F. 2d 413 (C.A. 4). In the latter case 
Member Rodgers would have required, upon the authority of the prior Oregon 
Coast Operators Association case (113 NLRB 1338), necessity as well ‘as 
relevance in wage data cascs, but he now considers himself bound by the 
majority holding. 


21 McLean-Arkansas Lumber Co., Inc., 109 NURB 1022, 1037, where the 
Board declared: ‘‘It is clear from the cases that when it is asserted that a 
company is not financially able to grant a wage increase or other economic 
demand, a refusal to furnish any information as to its financial condition: is 
not a fulfillment of the requirement of good-faith bargaining’’ (stress sup- 
plied); Southern Saddlery Co., 90 NURB 1205, 1207, where, speaking ‘of 
ability-to-pay information, the Board said: ‘‘ The employer is obliged :to 
furnish the Union with sufficient information to enable the latter to under- 
stand and discuss intelligently the issues raised by the [employer] in opposi- 
tion to the Unions’ demands’’ (stress supplied). Sce also to the same effect, 
B. L. Montague Co., 116 NLRB 554; N. L. BR. B. v. Jacobs Mfg. Co., 196 iF. 
2d 680, 683-684 (C.A. 2); and N. L. R. B. v. Truitt Mfg. Co., 351 U. S. 149. 
The requirement that ability- to-pay must first be in issue before an employer 
is obliged to furnish information relating thereto reflects the rule, recently 
affirmed in Glen Raven Knitting, supra, that as to information other than 
wage data the test is both relevance and necessity and a specific need as ito 
the particular issue involved must be shown, For until ability-to-pay becomes 
an issue, ‘‘specific need’’ for information as to it cannot be shown, nor can 
such information be said to be necessary as well as relevant. 
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claimed inability-to-pay as a defense to the Unions’ pay 
demands, it follows that their failure to supply the pro- 
duction and sales information sought by the Unions did 
not constitute a refusal to bargain in good faith within the 
meaning of the Act. 

In deciding this case we have not been unaware of the 
consideration that possession at the outset of bargaining 
of the facts about the employer’s economic position may be 
helpful to the union in tailoring its wage demands to what 
the employer can reasonably pay and thereby make bar- 
gaining, perhaps, more realistic and successful. But our 
duty under the Act is here to determine whether the ob- 
ligation of good faith bargaining has been met rather than 
to establish ideal bargaining conditions. In the recent 
Truitt case, supra, the Supreme Court ruled that the Act 
does not require that ‘‘in every case where economic in- 
ability is raised as an argument against increased wages it 
automatically follows that the employees are entitled to 
substantiating evidence. Each case must turn upon its 
particular facts.’? Consequently, if we were to hold that 
it is bad faith bargaining for an employer to withhold from 
a union at the outset facts about its economic position, 
whether or not a claim of inability to pay has been made, 
the result would be that in every wage case the employer 
would automatically have to disclose his financial status in 
whole or in part upon request. We would thus be doing by 
indirection what, under the Truitt decision, we may not do 
by direction. That we are not willing to do.” 





22 Our dissenting colleague asserts that our decision conflicts with Board 
and Court decisions. It is to be noted, however, that he views the facts of 
this case substantially different than do we. Consequently, his assertion that 
we are disregarding earlier decisions cannot have any possible bearing on this 
ease for the reason that the applicability of precedent necessarily depends on 
one’s view of the facts. We are satisfied that under our view of the facts 
our decision ig consistent with and in furtherance of prior Board and Court 
decisions, Furthermore, since this Board is a tribunal of law, we do not 
deem it proper, in determining whether the Respondent has violated the law, 
to take into account what our dissenting colleague refers to as ‘‘the Admin- 
istration ’s policy on inflation.’’ 
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We are administratively informed that Local 6-122, al- 
though in continuous compliance during this proceeding 
from the filing of the charge until after the date of the 
hearing, has since permitted its compliance to lapse. We 
shall therefore condition our order requiring the Respond- 
ent Red Blanket to bargain with Local 6-122, upon the 
Union’s renewal of compliance, with the requirements: of 
section 9 (f), (g), and (h) of the Act, within 30 days from 
the date of our Order hercin.** 


Order 


Upon the entire record in the case, and pursuant to Sec- 
tion 10 (c) of the National Labor Relations Act, the Na- 
tional Labor Relations Board hereby orders that each of 
the Respondents herein, namely, Pine Industrial Relations 
Committee, Inc.; Brooks-Seanlon, Inc.; Ponderosa Mould- 
ings, Ine., d/b/a Ponderosa Lumber Sale; Philip Dahl and 
Sam Johnson, Co-Partners, d/b/a Tite Knot Pine Mill; 
Philip Dahl and Harold D. Barclay, Co-Partners, d/b/a 
Harold Barclay Logging Company; and Red Blanket Lum- 
ber Company, Inc., its officers, agents, successors an as- 
signs shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with International 
Woodworkers of America, AFL-CIO, Local 6-7 or Local 6- 
122, as the case may be, as the exclusive representative of 
its employees in the appropriate unit, by failing and re- 


23 Member Bean, rather than issue the conditional order described above, 
would issue an order to show cause why the complaint should not be dismissed 
as to Local 6-122 unless within 30 days from the service of such order Local 
6-122 achieves compliance with Section 9 (£), (g), and (h) of the Act. If 
this procedure were followed, the Board’s order, when issued in this :pro- 
ceeding, would be a final order, enforceable under Section 10 (e) and re- 
viewable under Section 10 (f) of the Act. 
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fusing to furnish said labor organization on request infor- 
mation requested concerning the name of each employee in 
such appropriate unit, his job classifications, his rate of 
pay, his seniority standing, his paid holidays, his vacations, 
total hours he has worked, and his annual earnings, pro- 
vided, however, with respect to Respondent Red Blanket, 
that within 30 days from this decision, Local 6-122 shall 
have complied with Section 9 (f), (g), and (h) of the Act; 
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(b) In any like or related manner interfering with the 
efforts of the respective bargaining representatives to bar- 
gain collectively. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Upon request, furnish International Woodworkers 
of America, AFL-CIO, Local 6-7 or Local 6-122, as the 
case may be, in writing, the name of each employee in the 
appropriate unit of its employees, his job classifications, 
his rate of pay, his seniority standing, his paid holidays, 
his vacations, the total hours he has worked, and his an- 
nual earnings, provided, however, with respect to Respond- 
ent Red Blanket, that within 30 days from this decision, 
Local 6-122 shall have complied with Section 9 (f), (g), and 
(h) of the Act; 


(b) Post at its installations, and in the case of PIRC at 
its office, in the State of Oregon, copies of the notices at- 
tached hereto and marked Appendix A in the case of Red 
Blanket and Appendix B in the case of the other Respond- 
ents.* Copies of said notices to be furnished by the 


24In the event that this Order is enforced by a decree of the United 
States Court of ot ests there shall be substituted for the words ‘‘PUR- 
SUANT TO A DECISION AND ORDER’”’ the words ‘‘PURSUANT TO A 
ee pray» THE UNITED STATES COURT OF APPEALS, ENFORCING 
A ‘ 
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Regional Director for the Nineteenth Region shall, after 
being respectively signed by Respondents’ representatives 
be posted by the respective Respondents immediately upon 
receipt thereof and maintained by them for a period of 
sixty (60) consecutive days thereafter in conspicuous 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by 
each Respondent to insure that said notices are not altered, 
defaced, or covered by any other material; 


(c) Notify the Regional Director for the Winetebuth 
Region in writing within ten (10) days from the date of 
this Order, what steps it has taken to comply herewith. 
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Ir Is FurtHer Orpverep that the complaint herein, inso- 
far as it alleges that the Respondents have violated’ the 
Act by conduct other than that found to be violative si 
be, and it hereby is, dismissed. 


Signed, Washington, D. C. 

Aug. 20, 1957 
Boyp LreEepom, Chairman 
Puitip Ray Ropcers, Member | 
SrepHen S. Bean, Member 


(SEAL) Nationau Lasor Reations Boar 
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Ase Murpock, Member, dissenting in part: 


I dissent from the majority opinion to the extent that 
it reverses the Trial Examiner and holds that the Re- 
spondents, in the particular circumstances present, Jeu 
not obligated to furnish the Unions herein the requested 
data as to the 1953 board foot production and sales totals, 
broken down according to nature of operations. The 
Trial Examiner found that such data was demonstrated 
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as directly relevant and necessary in connection with cur- 
rent collective bargaining issues; that the data was re- 
quested by the Unions in good faith; that it was reason- 
ably available; and that there was no showing that fur- 
nishing it would place an undue burden on the Respond- 
ents, financially or otherwise. The majority’s failure to 
find the alleged violation on this issue, in my opinion, dis- 
regards the settled collective bargaining principles under- 
lying the requirement for furnishing of data, and conflicts 
with a long and unbroken line of Board and Court deci- 
sions, two recently handed down in the U. S. Supreme 
Court.* 


It is well at the outset to review the applicable principles, 
which have been stated in the Courts as follows: ‘‘An em- 
ployer is obligated to furnish the union [upon request] 
with data relevant to issues about which the parties are 
obligated to bargain.’’* (Emphasis added). The ‘‘union as 
bargaining agent of the employees [is] entitled to informa- 
tion [from the employer] which would enable it properly 
and understandingly to perform its duties as such in the 
general course of bargaining. ...’? In a per curiam 
opinion of the Second Circuit, the heart of the problem 
was put thusly— 


The rule governing disclosure of data of this kind is 
not unlike that prevailing in discovery procedures 
under modern codes. For the information must be 
disclosed 


25 N.L.B.B. v. F. W. Woolworth Co., 352 U.S. 938 (December 1956); 
N.L.R.B. v. Truitt Mfg. Co., 351 U.S. 149 (May 1956). 


26 Taylor Forge ¢ Pipe Works v. N.L.B.B., 234 F. 2d 227, 231 (C.A. 7) 
(June 1956). 


27 N.L.B.B. v. Whitin Machine Works, 217 F. 2d 593 (C.A. 4) (Dec. 1954), 
cert. den. 349 U.S. 905. 
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unless it plainly appears irrelevant. Any less lenient 
rule in labor disputes would greatly hamper the bar- 
gaining process, for it is virtually impossible to. tell 
in advance whether the requested data will be rele- 
vant except in those infrequent instances in which 
the inquiry is patently outside the bargaining issue.” 


The rule derives directly from the Act’s requirement and 
the overriding Federal policy that, as a means of avoid- 
ing strikes and industrial strife, union and management 
compose their differences by the process of good faith 
collective bargaining. The furnishing of relevant infor- 
mation,”® upon request, as between the parties is a neces- 
sary concomitant of good faith bargaining.® 


A major purpose of the request for the data specified 
in the questionnaire*—annual board feet production: and 
sales figures—was to enable the Unions accurately to meas- 
ure the productivity of the employees®? upon which — 


28 N.L.R.B. v. Yawman §& Erbe Mfg. Co., 187 F. 24 947, 948 (March 1951). 


29 There is no case of the many in the 22 year history of the Act in :which 
requested data having been found relevant was not required to be furnished 
as necessary for collective bargaining purposes. 

30Good faith in bargaining ‘‘contemplates an exchange of information, 
ideas and theories in open discussion and an honest attempt to arrive at an 
agreement.’’ N.L.R.B. v. Aluminum Ore Co., 131 F. 2d 485, 487 (C.A.:7). 


31 As discussed in the majority opinion and the Intermediate Report, the 
questionnaire TWA-1 was sent by the Unions in advance of pending contract 
negotiations to some 600 employers in the industry, including Respondents, 
requesting data concerning their respective operations as to employee name, 
job classification, rate of pay, seniority, paid holidays, vacations, total hours 
worked, annual earnings, and the company’s 1953 production and sales figures. 
Respondents, on advice of the employer association, Pine Industrial Relations 
Committee (PIRC), consistently refused to furnish any of the data, essentially 
on the ground that they were under no legal obligation to do so. My colleagues 
found, and in this I concur, that Respondents were guilty of an unlawful 
refusal to bargain in failing to supply the Unions with the specific items of 
information sought, excepting the production and sales figures. My position 
here is that the Unions were equally entitled to the production and! sales 
figures. 

32 In finding that the production and sales data was relevant and necessary, 
the Trial Examiner referred to the testimony in the present record of Kenney, 
the Unions’ spokesman in the negotiations, ‘‘who clearly elucidated how: these 
production and sales figures would be helpful to the union in the course of 


235 





(1785) 
1785 


the Unions would base the size of a proposed wage in- 
erease.** (This purpose of the data sought, 1.e., to ascer- 
tain productivity factors, though unmistakably evident 
throughout the record and the Intermediate Report, is 
not mentioned at all in the majority opinion.) Thus, the 
record shows that in the previous year, 1953, during the 
bargaining negotiations between these same parties, the 
Unions attempted to make use of production statistics 
secured from releases of employer trade associations in 
the industry and published national statistics to support 
their claims. But the Respondents rejected these statis- 
tics because they were not directly related to the actual 
operations and the employers involved in the negotiations. 
In principal part, to meet this very objection of Respond- 
ents, the Unions prepared and submitted to employers in 
advance of the 1954 negotiations the questionnaire [WA- 
1, which included the request for the production and sales 
figures. Respondents themselves undertook to have com- 


collective bargaining.’’ A specific reference of the Trial Examiner was to 
Kenney’s testimony that the Unions by getting such data ‘‘would be in a 
position to accurately evaluate employer claims with respect to labor costs.’’ 
The majority, with the statement that the Respondents at no time made 
any claim, with respect to labor costs, summarily discards the Trial Examiner’s 
all important finding that the data was relevant and necessary. This is patent 
error. (1) The specific data sought was plainly shown to be relevant and 
necessary without any such claim having to be made by the Respondents. 
(2) The Trial Examiner clearly relied on the whole record, not alone on this 
item of testimony adverted to by the majority. In any event, the record is 
open and speaks for itself. That the issue of productivity, with claims relat- 
ing thereto being made on both sides, was a major one in the negotiations 
cannot thus be submerged or ignored. (3) Kenney’s reference to ‘‘labor 
costs’? is by no manner of inference drawing to be deemed a request for 
data as to the employer’s financial position in anticipation of a plea of 
inability to pay. Indeed, Kenney’s mention of ‘‘labor costs’’ fits well into 
the whole picture of the productivity issue, for it is elementary economics 
that employee productivity must always be gauged in relation to labor costs. 


33 The formal contract proposals of the Unions in addition to the wage 
increase were (2) correction of inequities in job rates to be predicated upon 
a job evaluation study, and (b) vacation improvements. For purposes of 
bargaining with respect to these demands as well, the Unions’ need for the 
data requested was well established in the record. 
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parable questionnaires filled out by employers in the in- 
dustry,** and compiled statistis for their own use, which 
was available immediately prior to the 1954 negotiations. 
Such evidence itself establishes the relevance of the data 
in question in advance of the 1954 negotiations. More- 
over, viewing the actual negotiations which took place, it 
is an undeniable matter of record that the issue of. 'Pro- 
ductivity was argued by either or both : 
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the Unions and Respondents, e.g., at the meetings on Feb- 
ruary 11, March 12, April 2, May 17 (Red Blanket) June 
4, August 6 (Redmond), and in the negotiations of the 
Brooks-Scanlon contracts on September 14. The Unions 
stated in substance that ‘‘in the absence of the informa- 
tion requested on Form IWA-1,’’ they based their demand 
for a 12% cents per hour increase ‘‘on the probable in- 
erease in productivity,’’—pointing out in detail how the 
data in question would shed light on their demands. They 
claimed, inter alia, that ‘‘productivity, shipments and 
orders for 1954 in the industry were running higher than 
in 1952, the date of the last wage increase’’ and stressed 
the need for job evaluation, one of the expressed purposes 
behind their request for the data. (No raise in wages 
resulted from the 1953 negotiations, and throughout; the 
1954 negotiations in question Respondents’ insistent offer 
was no more than a renewal of the 1952 contract.) The Re- 
spondents in turn questioned the source of the Unions’ 
figures on increased productivity, and cited statistics of 
two lumber associations in arguing that, on a national 
basis, ‘‘wages amply reflected increased productivity,”’ 


That factors of improved employee productivity in 
measuring proposals for a wage raise or other cost bene- 





34 In the covering letter to these employers, PIRC stated that ‘‘the vail: 
ability of such information is necessary in union negotiations.’’ (Emphasis 
added). 
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fits are highly relevant in collective bargaining is not 
denied by my colleagues. Indeed, they cannot but be 
aware of the vital economic significance with which the 
element of employee productivity is regarded in union- 
management bargaining, and particularly in the light of 
the Arministration’s policy on inflation. In his State of 
the Union Message to Congress on January 10, 1957, the 
president said: 


‘¢. . . I eall on leaders in business and in labor to 
think well on their responsibility to the American 
people. With all elements of our society, they owe the 
Nation a vigilant guard against the inflationary ten- 
dencies that are always at work in a dynamic econ- 
omy operating at today’s high levels. They can 
powerfully help counteract or accentuate such ten- 
dencies by their wage and price policies. 
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If our economy is to remain healthy, increases in 
wages and other labor benefits, negotiated by labor 
and management must be reasonably related to wm- 
provements in productivity. Such increases are bene- 
ficial, for they provide wage earners with greater 
purchasing power. Except where necessary to cor- 
rect obvious injustices, wage increases that outrun 
productivity, however, are an inflationary factor.’ 
(Emphasis added). 


I have read with some surprise the majority’s footnote 
statement that, as the Board is a tribunal of law, it is im- 
proper to give any consideration to the administration’s 
policy on inflation just quoted. I would note first that the 


35 House Document No. 1, 85th Cong., 1st Sess, 3; 103 Cong. Rec. 387. 
Again on January 23, 1957, in the ‘‘Economic Report of the President’’ to 
Congress, the reference was made to ‘‘the responsibility of leaders of business 
and labor to reach agreement on wages and other labor benefits that are con- 
sistent with productivity prospects ...’’ [Emphasis added]. House Docu- 
ment No. 29; 103 Cong. Rec. 818. 
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suggestion that I have referred to this policy to establish 
a violation which would not otherwise exist is incorrect. 
I have referred to it simply to underline not only the rele- 
vance but the crucial importance of productivity data to 
collective bargaining at the present time. But even if ‘the 
President’s statement were used to establish such rele- 
vance, such material would properly be considered by an 
administrative agency on such a question. 

If the national interest in avoiding inflation requines 
that wage increases be limited to those which reflect: in- 
creased productivity, it is a cruel paradox for this Board 
to deny to the Unions the productivity information pecu- 
liarly in the Respondents’ possession which is the sole 
method by which the Unions can relate their request for 
a wage increase to the productivity factor and attempt to 
justify such an increase in the course of collective bargain- 
ing. Moreover, it is a paradox which is not required by 
law, but one which stems from the majority’s misinterpre- 
tation in the context of this case of the nature of the data 
sought. Totally ignoring the fact that data as to annual 
board feet production and sales is undeniably productivity 
information, the majority opinion labels it ‘information 
relating to the employer’s ability to grant a wage, in- 
crease.’? The majority then says that ‘‘in effect’’: the 
Board and Courts 
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have held that an employer must plead inability to pay 
before an obligation to furnish ‘‘information relating 
thereto’’ arises; that this employer did not plead inability 
to pay,** therefore there was no obligation to provide the 
data in question. I do not believe that the majority can 





36 Notwithstanding the Respondents’ self-serving protestations dieting the 
negotiations and at the hearing that they did not plead inability to pay, there 
appears sufficient basis to find, were it necessary, that they did so plead in 
effect. They refused the Union’s demands on grounds, among others, | that 
‘“pbusiness conditions did not warrant and could not support the increase in 
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successfully use such a transparent device as label switch- 
ing in order to avoid the employer’s obligation to fur- 
nish data relevant to wages. Assuming that data which 
would show a decline in production and in sales could 
properly be utilized in part by an employer who refused a 
wage increase on the ground of inability to pay,—to justi- 
fy his position it does not follow that production and 
sales data must exclusively bear the label ‘‘Data related 
to financial inability to pay—to be used for this purpose 
only.’’ It is nonetheless ‘‘productivity’’ information with- 
out which increases or declines in labor productivity can- 
not be ascertained. The productivity factor is always 
pertinent and relevent to wages and particularly—indeed, 
one might say indispensably—so at the time in view of the 
President’s State of the Union message. 


I would further note that there is nothing about the 
production and sales figures which is privileged, certainly 
nothing which would justify its withholding from the col- 
lective bargaining process. The Respondents’ arguments 
at the hearing that they would be ‘‘seriously handicapped’’ 
if such information became known to their respective com- 
petitors is the same contention which has been frequently 
advanced and rejected in other similar cases.” And it is 
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immaterial whether or not the Respondents ‘‘believed’’ 
that they were legally obligated to furnish the data.*® 


costs,’’ but carefully characterized this position as ‘‘inadvisability’’ rather 
than ‘‘inability’’ to pay. In similar circumstances, it has been held that the 
substance of such a position is a plea of inability to pay. E.g., Truitt Mfg. 
Co., 110 NLRB 856, enfd. 351 U. S. 149. 


37 E.g., Boston-Herald Traveler Corp., 102 NLRB 627, enf’d. 210 F. 2d 134 
(C.A. 1); The Item Co., 108 NLRB 1634, enf’d 220 PF. 2d 956 (C.A. 5). 


38In a great many of the data cases in which a refusal to bargain was 
found, the employer took the same position that he ‘‘believed’’ he was not 
legally obligated to furnish the data. See, e.g., NW. L. RB. B. v. Truitt Mfg. Co., 
351 U. S. 149, 150. See particularly Court’s discussion of this point and 
citation of cases in Taylor Forge g Pipe Works v. N. L. B. B., 234 F. 2nd 
227, 231 (C.A. 7). 
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Numerous decisions on the books have required the em- 
ployer to furnish requested data like that here in issue.” 


Accordingly, I would require the Respondents to pro- 
duce the production and sales data along with the other 
specified data in questionnaire [WA-1 as to which there 
is no dispute that they have withheld unlawfully. 


Dated, Washington, D. C. 


Aug. 20, 1957 | 
Ase Murpocx, Member 
NATIONAL Tazen RELATIONS Boarp 
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APPENDIX A | 
NOTICE TO ALL EMPLOYEES : 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Realtions Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify our employees that: 





39 E.g. Stein-Way Clothing Co., 209 F. 2d 261 (C.A. 6), (studies _ by 
the company concerning workload grievances); Hughes Tool Co., 100 NLRB 
208, (information concerning changes in production) ; N. L. RB. B. v. Otis 
Elevator Co., 208 F. 2d 176 (C.A. 2), (time study data on which certain 
work standards were predicated which would disclose employer’s basis: for 
determining production standards involved in grievances), For cases show- 
ing the extreme type of data regarded as related to wages, or wage struc: 
ture, see, e.g., Taylor Forge § Pipe Works v. N.L.R.B., 234 F. 2d: 227 
(C.A, 7 ) (specific data revealing the basis of the employer’ 8 complicated 
job evaluation system); Glen Raven Knitting Mills, 115 NLRB 42 2: (an 
accurate description of the company’s various style constructions).; In 
Oregon Coast Operators, 113 NLRB 1338, 1345 (where the failure to furnish 
production and operational figures, among other data requested was held 
violative of Sec. 8 (2) (5)), the Board expressly reaffirmed, as it deliberately 
intended, all theretofore decided Board and Court ‘‘ data”? cases, many of 
which it ‘cited, referring to the whole question as involving ‘‘settled doctrine.’’ 
Similarly, the Supreme Court in the Truitt case, supra, in referring to the 
consistent position of the Board on this aspect of the statute since ‘‘éarly 
in the Wagner Act” obviously indicated its agreement with the well settled 
precedents. 
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We Wu Nor refuse to bargain collectively with 
INTERNATIONAL WoopworkeErs oF America, AFL-CIO, 
Loca, 6-122, as the exclusive representative of our 
employees in the appropriate unit described below, by 
failing and refusing to furnish to said union informa- 
tion pertinent to collective bargaining namely, the 
name of each employee in the appropriate unit, his 
job classifications, his rate of pay, his seniority stand- 
ing, his paid holidays, his vacations, total hours he 
has worked, and his annual earnings, which informa- 
tion was requested by the union on or about Decem- 
ber 21, 1953, provided, however, that within 30 days 
from this decision, Local 6-122 shall have complied 
with Section 9 (f), (g¢g) and (h) of the Act. 


We witu furnish the above-named union the above 
information requested in order that it may properly 
discharge its function as the statutory bargaining 
representative of the employees in said unit, provided, 
however, that within 30 days from this decision, Local 
6-122 shall have complied with Section 9 (f), (g), and 
(h) of the Act. The bargaining unit is: 


All production, maintenance and transportation em- 
ployees of Red Blanket Lumber Company, Inc., ex- 
eluding office clerical, professional and supervisory 
employees and guards. 


Rep Bianxet Lumser Company, Inc. 
(Employer) 


(Representative) (Title) 
Pine InpustriaL RELATIONS CoMMITTEE, Inc. 


(Employer-Association) 


(Representative) (Title) 
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This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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APPENDIX B 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 
of the National Labor Relations Board, and in order to 


effectuate the policies of the National Labor BEIAHONS # Act, 
we hereby notify our employees that: 





















WE wit not refuse to bargain collectively with Iwree- 
NATIONAL Woopworkers oF America, AFL-CIO, Locan 
6-7, as the exclusive representative of our employees 
in the appropriate unit described below, by failing in 
refusing to furnish to said union information pertinent 
to collective bargaining namely, the name of each em- 
ployee in the appropriate unit, his job classifications, 
his rate of pay, his seniority, his paid holidays, his 
vacations, total hours he has worked, and his annual 
earnings, which information was requested by the 
union on or about December 21, 1953. 


WE wi furnish the above-named union the suBortign 
tion requested in order that it may properly discharge 
its function as the statutory bargaining representa- 
tive of the employees in said unit. The bargaining 
unit is: | 
(The description of the respective bargaining units 
for each Respondent shall be found in Seckon III of 
the Trial Examiner’s Intermediate Report.) 3 


eoeoeererrr eee eae ee eerveeeeeeevrevseaeeveose 


(Employer) 
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(Representative) (Title) 


Pine InpustriaL Retations Committees, Ine. 
(Employer-Association) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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IR-(SF)-400 
Bend, Redmond, Sisters, 
Prospect and Eagle Point, Oreg. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Division of Trial Examiners 
Branch Office 
San Francisco, California 


Ping InpusrriaL ReLatTions Commirrer, Inc., Brooxs- 
Scanton, Inc., Ponperosa Movupines, Inc., d/b/a, 
PonpEerosa LuMBER SaLes, Pure DanL anp SaM 
Jounson, Co-Partners, d/b/a Trre Knot Pine Muu, 
Puimir DauL anp Harotp D. Barcuay, Co-Partners, 
d/b/a, Harotp Barciay Loccinc Company 

and 


Case No. 36-CA-486 
Rep BuankKET LuMBER Company, Inc. 


and 
Case No. 36-CA-627 
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INTERNATIONAL WOOLWORKERS OF AMERICA, LocAL Uxrows 
6-7 anp 6-122, AFL-CIO? 


Melton Boyd, for the General Counsel. 

Babcock, Russell and McGeorge, by William A. Babcock, of 
Portland, Oreg., and Tim Sullivan, of Klamath Falls, 
Oreg., for the charging parties. 

King, Miller, Anderson, Nash and Yerke, by John W. Hill, 
of Portland, Oreg., for Respondent Brooks- aac te 
Inc. 

Maxwell and Goddard, by R. D. Maxwell, of Klamath Falls, 
Oreg., for the other Respondents. 

Before: Martin S. Bennett, Trial Examiner. 


Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


This proceeding is brought under Section 10 (b) of t the 
National Labor Relations Act, 61 Stat. 136, herein called 
the Act, and is based upon charges duly filed by Inter- 
national Woodworkers of America, Locals 6-7 and 6-122, 
AFL-CIO, against Respondents Pine Industrial Relations 
Committee, Inc., herein called PIRC; and against Brooks- 
Scanlon, Inc.; Ponderosa Mouldings, Inc., d/b/a Ponderosa 
Lumber Sales; Philip Dahl and Sam Johnson, Co-Partners, 
d/b/a Tite Knot Pine Mill; Philip Dahl and Harold D. 
Barclay, Co-Partners, d/b/a Harold Barclay Logging Com- 
pany ;? and Red Blanket 
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Lumber Company, Ine., herein called Brooks- Scanlon, 
Ponderosa, Tite Knot, Barclay and Red Blanket, 
respectively, or Respondent Employers. 


1The AFL and CIO having merged, the identification of the charging 
parties is amended accordingly. 


2 The pleadings were amended to reflect the correct name of this Respondent. 


249 








(1793) 


Pursuant to said charges, the General Counsel of the 
National Labor Relations Board ordered the cases con- 
solidated and issued a consolidated complaint on Sep- 
tember 16, 1955, alleging that Respondents had engaged 
in unfair labor practices within the meaning of Section 
8 (a) (1), (3) and (5) of the Act. Copies of the charges, 
the order consolidating eases, the consolidated complaint, 
and notice of hearing thereon were duly served upon 
Respondents. 


In substance, the consolidated complaint alleged that on 
and after January 30, 1954 Respondent Employers, 
through PIRC and otherwise, refused to supply the 
charging parties, and their international union as their 
agent, with certain specified payroll and production data 
directly related to the terms of then existing collective 
bargaining agreements and to terms proposed for future 
collective bargaining agreements; that on and after 
February 11, 1954, in negotiations for new agreements, the 
charging parties sought three changes in a new collective 
bargaining agreement and Respondent Employers, save 
Red Blanket, offered only to extend the previous agree- 
ment; that on or about May 17, 1954, Red Blanket refused 
to agree to changes in terms of employment which would 
remove working conditions less advantageous than those 
found in agreements signed by the other Respondents for 
1953 and 1954; that Local 6-7 and Local 6-122 commenced 
an unfair labor practice strike against Respondent 
Employers on or about June 21, 1954 after their demands 
for improved working conditions and certain data were 
rejected; and that during May and June 1954, prior to the 
strike, Red Blanket threatened to prolong any strike 
activity of its employees, threatened to shut down opera- 
tions for 4 months if its employees struck, promised 
additional overtime if its employes abandoned 
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membership in Local 6-122, discontinued overtime work 
on or about June 18, 1954 because its employees had voted 
to strike, and, after the commencement of the strike on 
June 21, withdrew recognition of Local 6-122. : 


The complaint further alleged that Red Blanket dis- 
charged certain named employees between June 24 and 
July 7, 1954; that this action, together with the conduct 
described above, prolonged the strike; that the strike was 
terminated on October 13, 1954; and that Red Blanket 
thereafter refused to reinstate the strikers. 


The complaint further alleged that the strike was tounut 
nated with respect to Ponderosa, Tite Knot, and Barclay, 
on or about September 18, 1954, and with respect to Brooks- 
Scanlon on or about September 25, that on or about Septem- 
ber 20 certain named employees of Ponderosa and Tite Knot 
unconditionally offered to return to work and were denied 
reinstatement; and that on or about September 27, 1954 
certain named employees of Brooks-Scanlon unconditionally 
offered to return to work, but were denied reinstatement 
to their former or substantially equivalent employment, 
and were offered or assigned to specified work of a differ- 
ent nature not substantially equivalent to their former em- 
ployment. Answers were duly filed by all Respondents 
wherein the commission of unfair labor peaetne 7 was 
denied. 


Pursuant to notice, a hearing was held at Medford and 
Bend, Oregon, on various dates between October 24 and 
December 14, 1955, before the undersigned Trial Examiner. 
All parties participated in the hearing and were afforded 
full opportunity to be heard, to examine and cross-examine 
witnesses, and to introduce relevant evidence. During the 
course of the hearing, various motions were made by ‘the 
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employer Respondents to sever the consolidated cases and 
were denied. At the close of the hearing, the parties were 
afforded an opportunity to argue orally, and to file briefs. 
Oral argument was waived and briefs have been received 
from all parties. 
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Upon the entire record in the case, and from my observa- 
tion of the witnesses, I make the following: 


Findings of Fact 
J. The business of Respondents 
A. The Association 


Pine Industrial Relations Committee, Inc., is a non-profit 
corporation organized and existing under the laws of the 
State of Oregon, which maintains offices at Klamath Falls, 
Oregon. It represents its approximately 150 employer 
members who are engaged in lumbering, logging, and 
allied woodworking industries, as stated in Article II of 
the corporation’s Articles of Incorporation, ‘‘in connection 
with their relations with each other, with their employes 
and with the public.’’ The same Article states that 
another object of the corporation is to ‘‘use all lawful 
means to encourage the settlement of difficulties between 
its members, its members and their employes and its mem- 
bers and the public by agreements and arbitration; and 
to assist by all lawful means in the carrying out of such 
agreements and the prevention of the breach thereof; and 
to this end represent and take the part of aggrieved 
parties to such agreements.’’ (Emphasis added) 


Its operations are financed by dues levied upon the re- 
spective employer members which are predicated upon 
the number of manhours of work performed for each em- 
ployer member. All of the individual employer Respond- 
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ents named herein are members of PIRC. Although PIRC 
is ostensibly governed by its trustees who are selected 
from its membership according to geographical districts, 
day to day affairs were conducted and managed 
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by C. L. Irving. | 


Irving, now managing vice president of PIRC andl its 
secretary-manager in 1954, claimed herein that PIRC did 
not deal with labor organizations, did not engage in labor 
negotiations in 1954, and that it is not its function to nego- 
tiate collective bargaining agreements for its members. 
This contention will not withstand analysis for a considera- 
tion of the evidence discloses that PIRC, contrary to’ its 
claim, has been and is actively involved in the collective 
bargaining picture of its members in a very direct sense. 


Thus, PIRC reguarly contacts its members about bar- 
gaining negotiations both in their own pine area as well 
as in other areas. More particularly, and as Irving in 
fact testified, the operating technique is for a committee 
of employer members of PIRC to be selected to meet with 
the labor organizations representing their employees who 
are desirous of conducting negotiations. As Irving fur- 
ther testified, ‘‘The committee is chosen by my own noti- 
fication to the people that I have known through the years 
who will be available for that work, who will have the 
time to do it, or who may be able to be available on a 
particular day on which the meeting is to be held.”’ This 
was done in the present case in 1954. 


Indeed, Irving and other employees of PIRC ee for 
and sat in at the meetings detailed below between the em- 
ployer committee and the labor organizations and counseled 
the employer members composing the committee as to how 
and when to meet with the union negotiating committee; 
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moreover, Irving, in his capacity with PIRC, and in no 
other, acted as spokesman for the employers on these occa- 
sions. While PIRC stresses the claim that it has no author- 
ity to bind its members to a collective bargaining agree- 
ment, this is not dispositive of the question whether or not 
it serves as the agent of its employer members in a direct 
sense in 
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the field of labor relations. Nor is it of any import that 
the ultimate agreements signed by the employers repre- 
sented by the employer committee are separate agreements 
rather than one multi-employer agreement. The only issue 
is whether or not PIRC serves as the agent of its members. 
The record amply discloses that it has and does. 


Similarly, while there was testimony by employer mem- 
bers that they never authorized PIRC to act as its agent, 
the record amply demonstrates that PIRC, through its 
personnel, did precisely that with the consent of the par- 
ticular employer members, both in correspondence as well 
as at bargaining meetings held with the charging parties 
herein. The fact is that the committee of employers 
chosen by Irving was the ercature of PIRC and had full 
authority to act for all the employers in negotiations with 
the charging parties, subject only to the reserved right 
of the employer respondents to reject any settlement 
reached, 


As stated in Section 2 (2) of the Act, ‘‘The term ‘em- 
ployer’ includes any person acting as an agent of an 
employer, directly or indirectly... .’’ I find, as Board 
decisions have consistently done, that an association such 
as this which appears for, counsels and represents its 
members who are engaged in interstate commerce for the 
purpose of collective bargaining, as appears below, is itself 
an employer engaged in commerce within the meaning of 
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the Act. See Oregon Coast Operators Association, et ‘al., 
113 NLRB No. 127; Western Association of Engineers, 
et al., 101 NLRB 64; Mundet Cork, 96 NLRB 1142; and 
Oertel Brewing Co., 93 NLRB 530. See also N. L. R. B. 
v. International Brotherhood - Teamsters, Local 182, ——— 


B. The companies 
1798 


Brooks-Sceanlon, Inc., is a Delaware corporation which is 
engaged in the manufacture of lumber and lumber products 
at Bend, Oregon. During the course and conduct of! its 
business, Brooks-Scanlon annually sells and ships products 
valued in excess of $100,000 to destinations outside the 
State of Oregon. 


Red Blanket Lumber Company, Inc., is an Oregon cor- 
poration which is engaged in the manufacture of lumber 
products at Prospect and Eagle Point, Oregon. It an- 
nually sells and ships lumber products valued in excess of 
$100,000 to destinations outside the State of Oregon. — 


Ponderosa Mouldings, Inc., d/b/a Ponderosa Lumber 
Sales* is an Oregon corporation which is engaged in ‘the 
manufacture of finished lumber and lumber products at 
Redmond, Oregon. During the course and conduct of its 
business, Ponderosa annually sells and ships products 
valued in excess of $100,000 to destinations outside oe 
State of Oregon. 


Philip Dahl and Sam Johnson are co-partners d/b/a 
Tite Knot Pine Mill and are engaged in the manufacture 
of rough lumber near Redmond, Oregon. Their anes 


3It was stipulated herein that since February 28, 1955 Woniierons: has 
ceased doing business as Ponderosa Lumber Sales but has continued to do 
business solely as Ponderosa Mouldings, Inc. There is no evidence of any 
change in the form or nature of this business entity. 
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product is valued in excess of $100,000, and approximately 
95 percent thereof, according to Dahl, is sold to Ponderosa 
which in turn converts the rough lumber to finished lumber. 
Ponderosa sells this finished lumber in the manner de- 
scribed above, deducts a portion of 
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the proceeds for processing charges and commissions, and 
remits the remainder to Tite Knot. Stated otherwise, 
Ponderosa in effect performs a remanufacturing operation 
and provides a sales service for Tite Knot. Dahl con- 
ceded herein that Ponderosa annually sold lumber products 
valued in excess of $100,000 and remitted a sum in excess 
of $100,000 from such proceeds to Tite Knot. I find, in 
view of the foregoing business relationship between Tite 
Knot and Ponderosa, that the operations of Tite Knot meet 
the present jurisdictional standards of the Board. See 
Whippany Motor Co., Inc., 115 NLRB No. 11, and Hoosier 
Fence Co., Inc., 115 NLRB No. 13.4 


Philip Dahl and Harold D. Barclay are co-partners do- 
ing business as Harold Barclay Logging Company and 
have been engaged, at least since 1944, in logging opera- 
tions in the vicinity of Sisters, Oregon. This business 
venture also conducts logging operations at Simnasho some 
80 miles distant from Sisters; the latter operation is not 
involved herein and apparently is not organized. 


Barclay performs logging operations for Tite Knot and 
delivers logs to the latter which are valued in excess of 
$100,000 per annum. The General Counsel claims herein, 
as a basis for the assertion of jurisdiction, that the em- 
ployees of Barclay, at the Sisters operation, have long 
been associated for the purposes of collective bargaining 
in what is in effect a single multi-employer unit comprised 


4It is therefore not necessary to treat with evidence alleged to show that 
Tite Knot and Ponderosa, during one period at least, were one business entity. 
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of Barclay and Tite Knot employees and therefore, in 
view of the assertion of jurisdiction over Tite Knot, jur- 
isdiction should be asserted over the operations of Barclay. 
I find merit in this claim which is substantially supported 
by the record. The testimony on this topic stems chiefly 
from Tim Sullivan, President of District No. 6 of Inter- 
national Woodworkers of America, a clear and impressive 
witness, whose recollection on this topic was excellent. 
The testimony of Dahl and Harold Barclay on this ee 
was marked by vagueness, 
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particularly that of the latter. 


Tite Knot has never employed logging crews but, in 
1942, as Dahl conceded, Tite Knot executed a contract 
with Local 6-7 which covered a bargaining unit of both 
mill and logging operations. Barclay was not in existence 

at that time and the contract appiled to loggers employed 
by one Roche, who logged in the same Sisters area later 
logged by Barclay; the record does not supply the pre- 
cise connection, if any, between Roche and Barclay $al- 
though Harold Barclay testified that he was an employee 
of Roche at that time. According to Sullivan and Harold 
Barclay, Roche was performing logging operations for 
Tite Knot; thereafter, Sullivan entered the armed services 
and did not return to the area until 1946. : 


In 1946, as Sullivan testified, he met with Dahl endl 
Harold Barclay in the Tite Knot office in Redmond. He 
suggested that certain wartime regulations handed down 
by the West Coats Lumber Commission be embodied in 
the contract; Dahl agreed to do so. Sullivan then pro- 
posed that a separate contract with Barclay would: be 
desirable, but Dahl declined, stating that the one contract 
would cover both concerns. Dahl testified that he did not 
recall making the statement attributed to him by Sullivan, 
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and Harold Barclay was not questioned on this matter. I 
eredit the testimony of Sullivan herein. 


On February 25, 1948 in Tite Knot Pine Mill, Case 36- 
UA-191, the Board held a consent election, as then required 
under the Act, on the proposition of authorizing Local 6-7 
to negotiate a union security agreement. 


1801 


The Tally of Ballots discloses that of 95 eligible voters 
the vote was 69 to 19 in favor of the proposition. What is 
significant about this figure is the fact that Tite Knot at that 
time, as Dahl conceded, had approximately 60 employees 
and the unit polled included both Tite Knot and Barclay 
personnel. Indeed, one Maurer, the office manager for 
Barclay, is listed on the Tally as an observer for Tite 
Knot. Sullivan testified, and I find, that the voting was 
conducted initially in Redmond, the location of Tite Knot, 
and thereafter at Sisters, the location of Barclay. He 
further testified that the voters at Sisters were employees 
of Barclay; as noted above, Tite Knot conducts no opera- 
tions, logging or otherwise, at Sisters. 


On May 17, 1948, a contract was entered into between 
Local 6-7 and Tite Knot. In Article I thereof, Local 6-7 
was expressly recognized as the sole collective bargaining 
representative of ‘‘all the employees in the Mill and Log- 
ging Operations of the Employer.’’ According to Sullivan, 
some concern was expressed by newer employees of Bar- 
clay, hired since the 1946 negotiations when Dahl had 
stated that the Tite Knot contract would apply to Barclay, 
as to precisely where they stood in terms of contract cov- 
erage. As a result, they selected a negotiating committee 
to attend the 1948 negotiations which were also attended by 
Harold Barclay, Dahl and Sullivan. The Barclay group 
of employees announced that they were there to negotiate 
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a separate contract, but both Dahl and Barclay announced 
that it was not necessary to have a separate contract: as 
the Tite Knot contract would still cover them. This was 
satisfactory to all and the contract was signed by Dahl 
and 7 employees, 4 of whom were employees of Barclay 
and 3 of Tite Knot. Again, in 1954 Dahl signed a con- 
tract with a committee of Local 6-7, later rejected by the 
full body thereof, which specifically dealt with woods em- 
ployees. Here, as before, Tite Knot had no woods em- 
ployvees and this obviously applied to Barclay loggers. — 
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| 

Sullivan further testified, and I find, that since 1946 the 
Tite Knot contract as amended has covered Barclay em- 
ployees at Sisters. Dahl admitted that in the years prior 
to 1954 the benefits accorded to Tite Knot employees had 
been extended to all employees of Barclay. Harold Bar- 
clay, in his testimony, conceded that wages and working 
conditions of the employees of Barclay and Tite Knot are 
comparable and are usually changed together. 


I find, in view of the foregoing, that there is a long 
established pattern of bargaining on a multi-employer basis 
by Tite Knot and Barclay, both concerns 50 percent owned 
by Dahl, with respect to Tite Knot employees at Redmond 
and Barclay employees at Sisters, Oregon, and that these 
concerns constitute a single employer for jurisdictional 
purposes. In fact, these two employers, in the 1948 con- 
sent election, in effect conceded the appropriateness: of 
such a baEcainine unit and that they therefore constituted 
a single employer for the purposes of collective bargain- 
ing. The findings hereinabove made with respect to “Tite 
Knot on the question of jurisdiction, bringing Tite Knot 
within the Board’s jurisdictional standards, would there- 
fore be applicable to Barclay. I further find, contrary to 
the contention of Respondents, that the authorization by 
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Dahl of the employer committee chosen by PIRC to repre- 
sent Tite Knot in the 1954 negotiations was, consistent 
with the long bargaining history, also an authorization 
to represent Barclay, and that Dahl’s participation was in 
behalf of both concerns. See Insulation Contractors of 
Southern California, Inc., 110 NLRB 638, and Shuck Con- 
struction Co., 114 NLRB No. 116. 


I find, in view of the foregoing, that all of the indi- 
vidually named employers herein are engaged in commerce 
within the meaning of the Act and that it would effectuate 
the policies of the Act to assert jurisdiction. 
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IJ. The labor organizations involved 


International Woodworkers of America, Locals 6-7 and 
6-122, AFL-CIO, are labor organizations admitting to 
membership the employees of Respondent Employers. 


III. The unfair labor practices 
A. Background; the issues 


The unfair labor practices alleged in the instant com- 
plaint stem from negotiations in 1954 between the charg- 
ing unions and Respondents concerning the provisions of 
collective bargaining agreements, as well as the antecedent 
and concurrent attempts of the charging unions to obtain 
certain data from the respective employer respondents 
relating to individual job classifications and rates of pay, 
holidays, vacations, total hours worked and annual earn- 
ings per employee, as well as production and sales totals 
of the respective employers. It may be noted that the 
record contains much matter not germane to a resolution 
of the issues. 


The charging parties have enjoyed a contractual rela- 
tionship with the respective employer respondents for 
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varying periods of time. The evidence discloses that Local 
6-7 had entered into a contract with Tite Knot as early 
as 1942 and most recently in May 1948,5 with Ponderosa 
in July 1948, and with Brooks-Scanlon in 1951, the latter 
consisting of two separate contracts for woods and plant 
units signed in June and September 1951, respectively. 
Actually, Local 6-7 has been recognized by Brooks-Scanlon 
subsequent to a Board certification in 1940; Brooks-Scanlon, 
employing approximately 600 employees, is by far the 
largest of the employer respondents, as the others em- 
ployed less than 100 each at the time material 
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herein. Local 6-122 in turn has enjoyed a contractual re- 
lationship with Red Blanket at least since June 1951. 


The agreements all provide, although in not identical len- 
guage, for renewal or termination on April 1 of succeeding 
years. All have been renewed from year to year automatic- 
ally, subject to some amendments. These contracts were 
in full force and effect at least up to April 1, 1954. : 


I have previously set forth the general nature of PIRC 
and its role herein. On the other side of the bargaining 
table appears on organization known as Northwest Re- 
gional Negotiating Committee, herein called NRNC. 
This is a committee composed of representatives of various 
local unions belonging to International Woodworkers of 
America in the Pacific Northwest. It negotiates pro- 
visions of collective bargaining agreements in behalf of 
local unions which have authorized it to do so with em- 
ployer associations as well as individual employers. Its 
efforts are concentrated on basic terms of a laa a 





5 As heretofore found, Tite Knot and Barclay are allied for the purposes 
of collective bargaining as one employer. Except as otherwise indicated, 
all references to Tite Knot, including its contractual relations with labor 
organizations, are intended to include Barelay operations at Sisters, soa i 
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which are generally applicable to employers throughout 
the Northwest, other matters of local interest are reserved 
to the locals for separate negotiation. 


Thus, this system envisages separate collective bargain- 
ing by NRNC and the locals with the same employer on 
general and local terms of employment, respectively. As 
will appear, in the case of Red Blanket at least, this line 
of distinction is difficult to maintain. In 1954, NRNC 
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was authorized by the two charging locals to negotiate 
with the employer respondents herein as well as other em- 
ployers on three desired changes in the working agreements 
between the parties. These were the agreements due to 
expire on April 1, 1954. 


The practice of the local unions is to notify the respective 
employers that NRNC is authorized to represent them on 
certain broad demands. Late in 1953, the various local 
unions of International Woodworkers of America, after 
much preliminary exploratory work, fixed upon three de- 
mands for contract negotiations in the Pacific Northwest. 
These were (1) a general wage increase, the amount to be 
determined from industry conditions and other factors, 
including information to be submitted by employers in 
response to questionnaires sent out by NRNC; (2) correc- 
tion of inequities in job rates, this to be predicated upon 
a job analysis jointly made by the employer and the local, 
but financed solely by the employer; and (3) a three-week 
vacation after five continuous years of employment in lieu 
of the existing lesser benefit. 


Local 6-122 notified Red Blanket by mail of these three 
specific demands on January 21, and Local 6-7 similarly no- 
tified Brooks-Seanlon, Tite Knot, Barclay and Pon- 
derosa on January 23, 1954. This form letter stated 
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that (1) the action was taken in accordance with the 
termination and revision provisions of the respective 
contracts; (2) NRNC had sole authority to represent 
the local in negotiations on these proposed amendments; 
(3) local matters were specifically excluded as the sub- 
ject of these negotiations; (4) and the questionnaire, 
identified by the local as well as herein as IWA-1, 
should be returned to the International not later than Jan- 
uary 30 so that the local could proceed intelligently and 
constructively in the negotiations. | 
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Two of the employer respondents gave notice during this 
period of contract changes they desired. Red Blanket 
wrote to Local 6-122 on January 21 and announced its 
desire to amend the existing agreement in three respects, 
namely, elimination of the contractor and subcontractor 
clause, elimination of the provision providing for the chéck- 
off of union dues, and amendment of the hours-of-labor 
clause determining the sixth and overtime day in a 
work week. Brooks-Scanlon submitted revisions to 
Local 6-7 on January 29; the details of this proposal 
are not disclosed herein. Neither employer attempted 
in words to terminate the contract at this time. | 


This questionnaire, IWA-1, and the failure to return 
it, constitutes one of the central issues herein. Late 
in 1953, NRNC coneluded that it wished to avoid a difficulty 
experienced in the 1953 negotiations, namely, the reluctance 
of employers and employer associations generally to ac- 
cept statistics put out by various national associations; 
it is not contended herein that PIRC took such a position 
in 1953. NRNC decided to provide its own statistics of a 
more specific nature for the lumber industry. 


Accordingly, a questionnaire, Form IWA-1, was devised 
and sent to approximately 600 employers in the States of 
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Washington, Oregon, Idaho, Montana and California, on 
or about December 21, 1953. Each employer, including the 
five employer respondents herein, received one, together 
with a guide sheet and a covering letter asking that it 
be completed and returned not later than January 30, 
1954. This letter stated, ‘‘In order that our Union 
may formulate constructive proposals for intelligent col- 
lective bargaining, we are enclosing Form IWA-1, re- 
questing specific information as an aid to 1954 nego- 
tiations.’’ 


The letter was signed by A. F. Hartung, chairman 
of NRNC and also president of the International. This 
form, as indicated, called for 
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detailed information about seniority, job classification, 
rate of pay, annual hours, and annual wages paid each 
individual employee by name; the location and type of 
operation involved; vacations and holidays granted each 
employee; and figures of 1953 production and sales. Fol- 
low-up form letters were sent on January 14 and 22, urging 
the submission of the material. Only Barclay, among the 
Respondents, pleaded ignorance of the receipt of these doc- 
uments. I find that the knowledge of partner Dahy, ad- 
mitted herein, is binding on Barclay. 


On various dates between January 26 and February 5, 
1954, the employer respondents separately wrote to the 
respective Locals and acknowledged receipt of the form 
letters which served to open the contracts. These letters 
acknowledged the fact that the Locals had authorized 
NRNC to represent them in the negotiations; stated that 
the Locals and their representatives would be advised at 
a later date as to how the respective employers wished to 
be represented; and announced that a cominittee of em- 
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ployers was authorized to meet with union represen- 
tatives at an initial meeting for the purpose of hear- 
ing an explanation of the union demands. The letters 
went on to state that arrangements for a meeting could be 
arranged through the PIRC office in Klamath Falls. Thev 
reflect almost verbatim a suggested draft letter sent to the 
employers by PIRC on or about January 25. : 


On February 13, after an initial meeting on February 11 
between NRNC and the employer committee, PIRC re- 
ported the results of the meeting to its membership and 
suggested a draft letter for transmission by the employer 
respondents to the respective Locals. Such letters were 
sent shortly thereafter. They informed the Locals, consist- 
ent with the draft submitted by PIRC, that an employer 
committee selected by Secretary-Manager Irving of PIRC, 
would represent the respective employers in the negotia- 
tions. ! 
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although the right to reject any recommendation of the 
employer committee was reserved. Ponderosa’s letter. is 
not in evidence but it is clear from later correspondence on 
July 15 that it adopted this policy as well. 


A general outline of the ensuing sequence of events may 
prove helpful to an appreciation of the issues involved 
herein. As indicated, the negotiations for all employer 
respondents were conducted jointly in their behalf, as well 
as for other employers, by the employer committee selected 
by PIRC and on the other hand, by NRNC for the charging 
parties. These meetings were held at Klamath Falls, Ore- 
gon, on February 11, March 12, April 2, April 93, and 
June 4, 1954. 


No agreement was reached between the negotiating com- 
mittees NRNC, during March and April, had taken a refer- 
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endum strike ballot among the members of the locals in- 
volved, including Locals 6-7 and 6-122, and the result- 
ing vote authorized a strike, if necessary, to enforce 
the economic demands it raised in the negotiations. The 
strike was originally scheduled for May but was post- 
poned to June 21, 1954. It took place on or about that 
date, and was accompanied by picketing; there is evi- 
dence that it may have started as early as June 19 
at Brooks-Scanlon. 


It may be noted that one meeting took place at the 
local level between a committee from Local 6-122 and 
Red Blanket late in May, on or about May 17. On 
this occasion, the union committee unsuccessfully of- 
fered to withdraw from NRNC and bargain individ- 
ually, if a local agreement based upon certain stated eco- 
nomic demands could be reached. 


At this point, the employer respondents took steps to 
terminate their respective collective bargaining agreements. 
On June 21, Brooks-Seanlon wrote to Local 6-7 and fur- 
nished 60 days’ notice to cancel its two working agree- 
ments, for wood and plant employees respectively. I find 
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that this was consistent with the provisions of the contracts. 
Tite Knot wrote a letter to the same effect to Local 6-7 
on June 22; this too is found to have been consistent with 
the language of the contract. 


Ponderosa, on the other hand, posted a notice to its 
employees on June 22, announcing that under the terms of 
its agreement, specifically Article XXI thereof, the agree- 
ment was no longer binding. This was done, apparently, 
on the theory that the contract expired on April 1, 1954, its 
renewal date, as a result of a notice to amend the contract 
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filed by Local 6-7 in January. In any event, the General 
Counsel does not press this act as a violation herein. 


On July 7 Red Blanket notified its employees that it was 
no longer recognizing Local 6-122. This action was appar- 
ently faker on either of two theories, namely, (1) the con- 
tract which had been specifically extended to April 1, 1954, 
had expired on that date, or (2) the notice of Local 6-122 
to amend the contract, duly filed in January, served to ter- 
minate the contract on April 1, 1954 and prevent its re- 
newal. ; 


In July, the employer respondents were advised’ by 
PIRC to withdraw their authority from the PIRC em- 
ployer committee in view of the changed bargaining 
picture, namely, the fact that some employers originally 
represented by the employer committee had signed con- 
tracts and as a result the committee represented a 
smaller group than it originally had. This advice was 
followed, and the respective locals were duly notified 
that Respondents would conduct negotiations thereafter 
on an individual basis. 


Later attempts were made to negotiate with Tite 
Knot, Ponderosa and Brooks-Scanlon. Meetings were 
held with Brooks-Scanlon from August through Decem- 
ber 1954, and ultimately resulted in new contracts between 
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Brooks-Seanlon and Local 6-7, covering plant and woods 
units; they were signed on November 6 and December 10, 
1954 respectively, and run until April 1, 1956, and from 
year to year thereafter, absent notice to terminate by Jan- 
uary 26. Meetings with Tite Knot and Ponderosa in Au- 
gust and September were inconclusive. Local 6-122 also 
met with Red Blanket on or about September 13. : 
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The strike against Ponderosa, Tite Knot and Barclay 
was terminated by vote at a meeting of Local 6-7 on Sep- 
tember 18, effective September 20 and picketing was dis- 
continued. Identical action was taken with respect to 
Brooks-Scanlon on September 25 effective September 
27. Local 6-122 notified Red Blanket of the termination 
of the strike there on October 13. As indicated, all Re- 
spondents save Brooks-Scanlon had previously, during the 
course of the strike, notified the respective Locals that 
they were no longer recognizing them. As will ap- 
pear, this action stemmed from the replacement of 
strikers as well as the fact that numerous strikers had 
returned to work despite the presence of picket lines 
established by their unions. 


All struck employer respondents, save Brooks-Scanlon, 
opened behind the picket lines, operating with new 
hires and returned strikers. The General Counsel makes 
no contention herein that any economic strikers were 
discharged or denied reinstatement prior to permanent 
replacement and expressly bottoms his case on the theory 
that the strikers were unfair labor practice strikers. 
Brooks-Scanlon did resume operations, but only after 
the picket line was removed on September 25, 1954. 


Having previously determined that PIRC is an em- 
ployer and that Barclay is engaged in commerce within 
the meaning of the Act, the remaining issues are 
raised by the pleadings: 


(1) Did Respondents engage in unfair labor practices 
within the meaning of Section 8 (a) (1) and (5) of 
the Act by refusing to provide the 
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International or the charging parties with the data re- 
quested in the questionnaire, Form IWA-1? 
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(2) Did Respondents engage in unfair labor practices 
within the meaning of Section 8 (a) (1) and (5) of the Act 
by refusing to accede to the demands of the charging, par- 
ties for changes in the collective bargaining agreements?* 


(3) Were the strikers unfair labor practice strikers? 


(4) Did Respondents Red Blanket, Brooks-Scanlon, Pon- 
derosa and Tite Knot discharge or discriminate against 
striking employees in violation of Section 8(a) (1) and 
(3) of the Act? 


B. Joint negotiations 
1. The February 11 meeting 


The first meeting between NRNC and the smile com- 
mittee appointed by Secretary-Manager Irving of PIRC 
was held on February 11. Those present included J. E. 
Dicey, vice president of the International and spokesman 
for NRNC, Tim Sullivan, president of District No. 6 of 
the International, and various NRNC members as well as 
observers. District No. 6, is a Council of local unions in 
the pine area of Oregon and Northern California. Present 
for the employer committee were Irving and his two as- 
sistants, Glos and Henry, and a group of employer mem- 
bers including A. J. Glassow, then vice president and gen- 
eral manager of Brooks-Scanlon. Dicey and Irving did 
almost all of the talking. ! 
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After certain preliminaries, Dicey read a two-page state- 
mentment outlining the union demands which were still 
three in number. They were (1) an across-the-board gen- 





6 The gravamen of the complaint, in this respect, and the wAicies: there- 
under is directed to the meetings held in the period prior to the strike in 
June. In fact, the complaint does not appear to attack the subsequent 
withdrawals of recognition. Similarly, the complaint does not attack the 
establishment of the employer committee without authority to bag the 
individual employers. 
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eral wage increase of .125 per hour, which figure, Dicey 
pointed out, had been determined by NRNC in the absense 
of the information requested on Form IWA-1, but without 
waiving the demand for this information; this amount 
Dicey stated, was based upon two factors, the increase in 
the cost of living since 1952 and the annual increase in pro- 
ductivity. It will be recalled that the Locals in their Jan- 
uary letters to the employers had sought a wage increase 
in an unspecified amount. The other two demands were 
identical with those previously submitted to the individ- 
ual employers in January, namely, (2) an employer- 
financed job analysis of the industry in order to cor- 
rect job-rate inequities, there allegedly being an ex- 
cessive spread in the rates being paid men in different 
plants for the same work; and (3) a vacation benefit 
of three weeks after five years’ seniority. Dicey elab- 
orated somewhat on these demands, particularly on 
demand 2. 


On several occasions, Dicey made reference to the 
desire of the unions for the information on Form 
IWA-1. Irving raised the claim that the International, 
not being the bargaining agent, had no authority to 
obtain this information and that PIRC had so advised its 
membership, but it was pointed out in reply that the Locals, 
in their contract openings, had 
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authorized this technique, as in fact they had. Dicey did 
indicate the need of the information not only with 
respect to wage demands but also with respect to holi- 
day provisions of the contract, in order to determine 
whether members were receiving the full benefit of the 
contract. It was made clear by Irving that this was 
an exploratory meeting to hear the union demands so 
that the employers could decide how they would bar- 
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gain, that is, in a group or individually. Neither at 
this or any other meetings prior to the strike did’ the 
parties discuss the contract changes proposed by Red 
Blanket and Brooks-Scanlon. 

There is a conflict as to whether Irving, at the elves of 
the meeting, stated that the employers would decide 
whether to furnish the information sought by IWA-1 only 
after they determined how to barga?i, as contended by 
Dicey, or whether, as Irving claimed, he stated only that he 
had advised the employers not to refuse to supply the in- 
formation, but to keep the request pending, withhold the 
information, and permit the course of the bargaining 
to determine what information was necessary. A reso- 
lution of this conflict is not necessary because it is 
clear, andI find that Irving, on either version, did’ not 
provide the information or promise that the eniglovars 
would provide it. 

On February 13 PIRC mailed to its members fein 
contracts with IWA locals a summary of the meeting of 
February 11, and reported that the employers’ committee 
had met subsequently and determined that they should 
engage in group negotiations in committee form, as 
had been done in the past. A suggested draft letter 
to the respective locals was enclosed and a_notifica- 
tion to this effect was sent to locals 6-7 and 6-122 by 
the employer respondents. Thus, an employer committee 
with authority to negotiate, subject to approval of each 
employer respondent, appeared in the picture prior uf the 
March 12 meeting. | 
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2. The March 12 Meeting 


This meeting was a lengthy one and was attended, 
among others, by Irving; his two assistants; the employer 
committee, including Philip Dahl of Tite Knot and Bar- 
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clay and A. J. Glassow of Brooks-Scanlon; and, for NRNC, 
Dicey, Sullivan and various union representatives. On 
this occasion, Dicey, in behalf of NRNC, gave a lengthy 
presentation of the union arguments in support of the 
three economic demands presented at the February 11 
meeting. The Red Blanket and Brooks-Scanlon proposals 
were not discussed. There is no substantial dispute con- 
cerning the meeting save with respect to the subject of 
the questionnaire, Form IWA-1. While Glassow testified 
that this topic was not mentioned subsequent to the Feb- 
ruary 11 meeting, Glos, Dahl and Irving each conceded, 
and I find, that the topic was brought up on March 12. 


Dicey’s presentation consisted of reading from a pre- 
pared 15-page statement on which he from time to time 
elaborated. He also pointed out how the information 
sought by the questionnaire would be valuable in shedding 
light on the three demands. His demand for the .125 wage 
increase was predicated on the increase in the cost of 
living plus recognition of the probable increase in produc- 
tivity during the preceding several years. As for the sec- 
ond demand, the job evaluation program, he urged that 
there should be no wage differential between plants for 
similar work performed at piants in the same area, claim- 
ing that a preliminary study in the adjoining fir area dis- 
closed excessive wage spreads for similar job classifica- 
tions. In this respect as well, he contended that the infor- 
mation of the questionnaire as to the individual classifica- 
tions and wage rates would be helpful. Apparently little 
was said about the vacation benefits save that Dicey 
claimed there was a trend in the industry in the direction 
of a three weeks’ vacation after five years of employment. 
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Irving conceded herein that Dicey complained about 
the failure of the employer respondents to submit 
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IWA-1. It is not deemed necessary to resolve the conflict 
whether, as Dicey claimed, Irving refused to submit the 
information, or as Irving claimed, no response was called 
for when Dicey brought up the subject, for the fact is that, 
as at the previous meeting, the information was sought but 
not produced or promised. 


Irving, in turn, questioned Dicey as to the source of his 
figures on increased productivity and wage differentials. 
The employer committee caucused briefly at this point and 
returned to the meeting, whereupon Irving responded to the 
union demacic from an outline he had prepared prior to 
the meeting. Irving asserted with respect to the requested 
increase in wage rates, that wages of the pine area had 
more than kept up with the cost of living and that, on a 
national basis, production figures reflected labor as re- 
ceiving more than 50 percent of increased productivity 
despite a downward trend in profits of the lumber in- 
dustry, citing the statistics of two lumber associations. 
He claimed that wages paid by members of PIRC 
were higher than the average rates of all lumber 
workers in California and a as computed by 
state agencies, and stated that they compared favorably 
with rates in other industries. ! 


He contended that the job evaluation program would not 
prove successful because differentials traditionally had 
existed in the industry for valid reasons, and that an eval- 
uation should be conducted on an intra-plant basis rather 
than on an industry or area-wide basis. Irving claimed 
that he saw no trend to a three weeks’ vacation after: five 
years’ employment and that the existing benefit, two weeks 
after three years was in excess of the trend. It may be 
noted that the record does not disclose precisely what the 
vacation benefits were with respect to all employer re- 
spondents in 1954. 
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Irving stated, in response to Dicey’s query, that he was 
not pleading ‘‘inability,’’ but rather ‘‘inadvisability,’’ to 
recommend anything involving an increase of costs. He 
bottomed his position opposing the cost increases required 
by the three economic demands on downward trends in the 
industry, namely, the steadily falling price of lumber at that 
time, as reflected in figures published by West Coast Lum- 
berman’s Association, a trade association, as well as a 
drop in production, unfilled orders and _ shipments. 
Finally, Irving stated that the employer committee was 
unwilling to recommend any settlement involving a cost 
increase in view of market and economic trends, but 
was offering to recommend renewal of the existing con- 
tract for one year. The union representatives then 
eaucused, returned, and rejected Irvings offer. Irving 
in turn said that he would submit the employer posi- 
tion to them in writing. 


One claim of the General Counsel and the charging 
parties may be initially considered at this point. While 
it appears, as counsel for the charging parties ably 
stresses in his brief, that the desire for the submis- 
sion of Form IWA-1 was pressed at this meeting and, 
as he further contends, the witnesses for Respondents 
tended to underplay the references to Form IWA-1 
in the negotiations, on the other hand, the record does 
not warrant the further conclusion he urges, namely, that 
Form IWA-1 was a very strong part of the union presenta- 
tion. While it is true that the union wanted the informa- 
tion, it is readily apparent that they were primarily and 
basically interested im their three economic demands, and 
in fact had selected the wage increase figure of .125 per 
hour precisely because the IWA-1 form information had 
not been forthcoming. 
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Stated otherwise, NRNC basically sought a new contract 
with three economic improvements which the employers 
refused to grant because they 
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believed, and attempted to prove as much, that business 
conditions did not warrant and could not support the in- 
creases in costs. The IWA-1 information was at best 
a corrollary to there basic economic demands. 


On or about March 17, PIRC wrote to NRNC ‘at the 
local unions. This letter constituted, in substance, a re- 
statement of the position taken by Irving at the March 12 
meeting. He again offered to renew the old contract, for 
one year. Irving stressed the claim that wage rates of 
PIRC members had kept pace with the increase in the cost 
of living, citing statistics in support of his claim, and com- 
paring wage rates paid by PIRC members with California, 
Oregon and national lumber industry averages, as well as 
with averages in other industries. He pointed out that the 
PIRC standing was well above the average and was ex- 
ceeded only by a few named industries. 


Irving repeated his argument that wages amply refldcted 
increased productivity and that the share of sales refiected 
in lumber industry profits from 1953 was down. He cited 
facts in support of his claim that production, orders, ship- 
ments and unfilled orders were down and in significant con- 
trast, that inventories were up 15 percent, with lumber 
prices declining. Irving challenged the union concept of a 
job analysis and evaluation on an industry-wide basis as 
‘‘eolossal’’ and ‘‘almost impossible’’ and drew attention to 
the upward adjustments in rate ranges envisaged by the 
charging parties. He disputed the union claim of a trend 
to a three weeks’ vacation after five years’ employment, 
pointing out that it boiled down to a week of lost produc- 
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tion and therefore was an additional cost item. Irving ex- 
pressed concern that an increase in wage costs to be paid 
from already narrowed profit margins might well result in 
unemployment, and drew attention to decreasing produc- 
tion. He again offered to recommend renewal of the ex- 
isting contract. 
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Prior to the next meeting, Local 6-7 wrote to Brooks- 
Seanlon on March 25 and sought information as to the 
average hourly wage rates of all Brooks-Scanlon em- 
ployees. On April 1 Brooks-Seanlon replied and supplied 
the 1953 rate ranges by departments, these being five in 
number. 


3. The April 2 meeting 


The next meeting was arranged by the Federal Media- 
tion and Conciliation Service at the request of NRNC and 
was held on April 2 at Klamath Falls. Present were Com- 
missioner Walker of FMCS, Irving, Henry, Glos, Dicey, 
Sullivan, Glassow, and other employer and union com- 
mittee members. The commissioner opened the meet- 
ing and immediately turned the proceedings over to 
Dicey. Walker, who did not testify herein, did not 
participate actively thereafter, although he presumably 
was present for the duration of the meeting. Dicey 
restated his contract demands, unchanged from the 
prior meeting, and claimed that productivity, shipments 
and orders for 1954 in the industry were running higher 
than in 1952, the date of the last wage increase.’ 

7 According to statistics read at the meeting by Dicey, such was the case. 
However, the same statistics also support the contention of PIRC that 1954 
production, shipments and orders were running behind 1953. What actually 
happened, as revealed by these statistics, the source of which is not disclosed, 
wag that the 1953 totals were well above those for 1952 and that the 1954 
totals, in a smaller percentage, were less than the totals for 1953, the result 


being that the net change from 1952 to 1954 was on the plus side. As is 
apparent, these figures support both sides herein. 
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Dicey claimed that 1953 had been a good year for the 
employers profitwise. He read certain ranges for wages 
which were alleged to support the union contention that 
there was an excessive spread in the rate ranges. Dicey 
then turned to a document prepared in reply to the PIRC 
letter of March 17. This document claimed (1) that PIRC 
was manipulating figures with respect to the cost of living 
in order to cloud the issue; (2) that the comparison of 
wage rates in the western lumber industry with national, 
California and Oregon averages for the lumber industry 
and with national averages in other industries was 
misleading, and that a better comparison would have 
been with the higher wage rates in the adjoining 
Douglas Fir area; (3) that employees of the lumber 
industry had in fact not received any benefits from 
increased productivity; (4) that current production ship- 
ments and orders were running ahead of 1952 (but 
as indicated above, behind 1953); (5) that the job 
analysis program was workable, pointing out, as he had 
previously, that three pilot surveys, each of a different 
size operation, would be feasible; (6) and that vaca- 
tion pay was not pay for time worked, but for time 
spent on a job. This, it may be noted, does not dispose 
of respondents’ claim that it was an increased cost item, 
as in fact it was. In conclusion, he challenged the good 
faith of PIRC in the negotiations. Irving told the commis- 
sion that Respondents had nothing to add to their prior 
proposal. | 


I find, as Irving conceded, that the request for the [WA-1 
information was brought up by union representatives who 
commented on the failure of individual employers to supply 
the information. I further find that this constituted a re- 
newal request for the information. It is significant that 
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Irving testified there was no indication at this meeting, as 
well as throughout the negotiations, that the information 
was not forthcoming, but that ‘‘throughout the entire ne- 
gotiations, our position was that, should any of the informa- 
tion prove in our judgment essential to the conduct of ne- 
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gotiations, we would view it [the request for information] 
anew.’’ I find that the request for information was re- 
newed at this meeting and that Respondents failed to com- 
ply with the request. 


As at the prior meeting, the very nature of the evidence 
proffered by both sides discloses that the primary emphasis 
was on the economic demands of the union, and, more par- 
ticularly, the attempt by NRNC to refute the claims of the 
employer committee with respect to the economic demands 
presented by the unions. 


4. The April 25 meeting 


The next meeting was held at Klamath Falls on April 25 
under the auspices of the Federal Mediation and Concilia- 
tion Service and was attended by Commissioner Walker; 
Irving, Glos, and Henry for PIRC; Glassow, Dahl and sev- 
eral others of the employer committee; and Bruce McDon- 
ald and several others for NRNC and the Locals. The 
only testimony in any detail as to this meeting was pre- 
sented by Irving and is credited; it is corroborated as to 
one aspect of the meeting by that of Glos. 


The meeting was a short one with Bruce McDonald, 
whose precise title is not disclosed, as the spokesman for 
NRNC. McDonald immediately asked ‘‘Is there any change 
in the employer committee position?’’ Irving replied that 
there was none, whereupon McDonald turned to Commis- 
sioner Walker and stated that he had been sent to the 
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meeting with instructions ‘‘to ascertain only one thing, .. . 
if there is any change in the employer committee position, 
and, since there isn’t, this meeting might as well come to 
an end.’’ Walker claimed that in the face of such a posi- 
tion, mediation was futile, and recessed the meeting to a 
eall by himself or either side. 
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Prior to doing so, Walker did inquire whether the settle- 
ment proposed by PIRC on or about March 17, namely to 
extend the old contract one year, was intended to close out 
all issues, or whether other matters were still reserved for 
local negotiation. Irving replied that the employer com- 
mittee had been authorized to negotiate only on the three 
industry issues, as posed by NRNC on a broad basis, and 
was not authorized to make recommendations on matters 
reserved for local bargaining. This, of course, was con- 
sistent with the position of the Locals when they had com- 
menced negotiations, namely, that local matters were re- 
served for bargaining at the local level. Both Irving and 
Glos testified, and I find, that no reference was made to 
Form IWA-1 as such. As is apparent, neither the em- 
ployer committee nor NRNC retreated from their previous 
positions. 


On May 12, in response to a telephonic request from Com- 
missioner Walker, Irving mailed to NRNC a written pro- 
posal for settlement of the dispute; this proposal was the 
same proposal previously mailed on March 17, namely to 
extend the previous contract for one year. There were no 
further joint meetings until June 4. An interim meeting 
had been requested by NRNC and agreed to by the em- 
ployer committee, but it was cancelled by Commissioner 
Walker, who informed Irving that NRNC had so requested. 
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5. The meeting of June 4 


The next meeting was held at Klamath Falls on June 
4, under the auspices of Commissioner Walker. Present 
were Irving and his two assistants; Dicey, Sullivan, and 
other union representatives; and one employer representa- 
tive. The testimony of Dicey and Irving is in substantial 
agreement as to this meeting. It may be noted that the 
strike ballot conducted by NRNC among its constituent 
locals had been completed prior to May 1 
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and a strike authorized for May 3, but the date was post- 
poned. 


Dicey acted as spokesman and stated that he wished to 
give the PIRC employer committee the same considera- 
tion afforded other groups, namely an opportunity to come 
forward with a new proposal before the unions resorted 
to other action. He referred to settlements made in the 
pulp and paper industry; Irving responded that those set- 
tlements had no bearing on the pine situation. Dicey 
claimed that lumber prices were higher, and Irving replied 
that published statistics of the trade associations still dis- 
closed a downward trend for prices in the pine area. He 
insisted that Dicey was referring to the fir situation, which 
was not applicable. 


Diecy stated that the employer offer to extend the old 
contract was not acceptable to NRNC and referred to in- 
creased productivity. Irving replied that the only increase 
in productivity figures he had seen related to fir and were 
not relevant to pine, stating further that while productivity 
varied from employer to employer, the averages would 
not reflect an increase in productivity. 


In support of his position, Dicey read from two docu- 
ments which gave the history of pine prices, as well as the 
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existing price picture for pine and fir. None of these 
figures served to refute the position of the PIRC employer 
committee that pine prices had fallen during 1953 as well 
as during the negotiations to date. The meeting ended with 
Dicey informing the employer committee that there was no 
need to continue the meeting unless the employer committee 
had a different kind of proposal. Irving did point out that 
he had been speaking only for the employers still left in 
negotiations, inasmuch as many of the original group had 
signed with their locals, according to Irving, on the basis 
of extending the old contract without auamca. 


1823 


There is a minor conflict as to whether Form IWA-1 
was mentioned at this meeting. According to Glos, it was 
not mentioned and Irving did not recall any reference to 
it. According to Dicey, he referred to the desired informa- 
tion in his discussion of increased productivity. I deem 
it unnecessary to resolve this conflict because it is readily 
apparent that if the demand for the information was 
brought up by Dicey it was brought up, as at prior meet- 
ings, solely in a secondary vein, and at that, on June 4, 
only in relation to figures on productivity. The fact is that 
at this last joint meeting NRNC primarily sought an offer 
from PIRC which, in terms of dollars and cents, was in 
excess of the contract renewal proposal previously sub- 
mitted by PIRC, and that NRNC had postponed the strike 
in the hope that such an offer might be forthcoming. 


It is readily apparent, independently of whether or not 
NRNC was entitled to this IWA-1 information for the 
bargaining process, as a matter of law, that the unions 
basically and primarily wanted a contract from oe 


SI do not rely in this respect on the testimony of Keith Henry and Tim 
Sullivan, that their testimony concerning the meeting would be the same; as 
that of Glos and Dicey, respectively. 
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dents which would give them additional benefits in three 
specified areas but which, in these same areas, would in- 
evitably result in additional costs to the respective em- 
ployers. 


C. Local developments at Red Blanket 
1. The May 17 meeting 


Shortly after the last joint meeting, NRNC met and 
recommended strike action. On June 19, it sent wires to 
Locals 6-7 and 6-122 setting a strike deadline not later than 
the first shift of Monday, June 21, and recommending that 
the Locals make their own decisions whether or not to join 
in the strike. Both locals had previously voted to stick 
with NRNC on the strike issue and the strike duly com- 
menced at the operations of the 
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respective employers on June 21. As noted, the employer 
respondents took action to terminate their contracts. 
Brooks-Seanlon and Tite Knot notified Local 6-7 on June 
21 and 22, respectively, of the cancellation of the contract 
in 60 days. Ponderosa, on June 22, notified its employees 
that the contract was no longer binding, and Red Blanket, 
on July 7, notified its employees, as well as the Federal 
Mediation and Conciliation Service, that Local 6-122 was 
no longer recognized. 


Certain incidents and a meeting at Red Blanket, allegedly 
causing or prolonging the strike, are relied upon by the 
General Counsel in support of his contention that the strike 
at Red Blanket, as well as the other employers, was an 
unfair labor practice strike. This involves one meeting 
held on May 17 and certain alleged conduct on various 
dates by officials of Red Blanket. 
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On May 17, Red Blanket, on request, met with Local 
6-122 to discuss a new contract. A resume of what took 
place at this meeting discloses that it was actually an 
attempt to negotiate on a local basis in an area, in part at 
least, which the Local had delegated to NRNC, as in fact 
was pointed out at the meeting. As will appear below, 'this 
resort to bargaining at the local level by Local 6-122 was 
emulated by PIRC and the respective employers during 
July. It appears that there had been some concern among 
the membership of Local 6-122 about the impending strike. 
As a result, a committee was authorized to contact Red 
Blanket on a local basis, to make a local settlement if Red 
Blanket would bring its contract 
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up to date, and to withdraw from the negotiations con- 
ducted by NRNC if results warranted. It further appears 
that previous negotiations in 1952 had been abortive at 
Red Blanket and as a result, the Red Blanket contract 
expiring in 1954 provided for three holidays, two weeks’ 
vacation after five years, employment, and a .04 night-shift 
differential, as contrasted with six holidays, two weeks’ 
vacation after three years, and a .06 night-shift differential 
found in other contracts in the area. | 


Thus, a meeting was arranged for May 17 between a 
committee appearing for Local 6-122 and officials of Red 
Blanket. As is apparent, this took place after a number 
of meetings between NRNC and the PIRC employer com- 
mittee had been held. Spokesman for the union committee 
was one Glen Yorton, vice president of the Local. Red 
Blanket was represented by a number of officials, including 
President W. C. Mattson and his son, Willard Mattson, 
assistant manager of the concern, with W. C. Mattson as 
spokesman. There is no substantial conflict in the testi- 
mony concerning this meeting. 
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Yorton announced that the union committee had come 
for the purpose of negotiating an agreement. Mattson 
pointed out that both sides had turned over their author- 
ities to bargain to NRNC and the PIRC employer com- 
mittee, respectively, as was in fact the case. Yorton replied 
that Local 6-122 had not relinquished its rights to nego- 
tiate on a local basis, although it is obvious that in one 
area, that of vacations, it had done so. He pointed out 
that the membership of the Local would be content if the 
Red Blanket contract would be brought up to date with 
the others in the district by making the three changes 
specified above.® 

Yorton argued in support of his three demands that 
production in the planning mill and in Mill 2, two of the 
three Red Blanket instal- 
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lations, had increased. W. C. Mattson disputed this and 
claimed that Yorton was in error as to the production 
figures. Mattson further claimed that the company had 
lost money during the previous year and in addition, that 
his costs for vacations in 1953 had been $40,000. Hence, 
he claimed it was undesirable economically to increase any 
of his costs. His statement concerning losses in 1953 was 
not challenged and in fact, it has not been challenged 
herein; nor for that matter, was Red Blanket ever asked to 
prove its position concerning its losses in 1953.” 


Yorton urged Mattson to offer something in excess of 
the existing contract provisions to Local 6-122, saying that 





9 Willard Mattson testified that the men sought the three additional holi- 
days and did not recall any mention of the other two demands. His father’s 
testimony was vague and substantially to the same effect. The foregoing 
findings are based upon the credited testimony of Yorton. 


10 Mattson, in a statement to a Board field examiner, said that he informed 
Yorton that the company lost $50,000 in 1953. He testified herein that the 
company had in fact lost $60,000 or $70,000. I deem it immaterial whether 
or not the actual loss figure was mentioned. 
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if Red Blanket made the three contract adjustments, the 
committee would recommend to the Local that they accept 
it and withdraw from the negotiations being conducted by 
NRNC. Mattson offered only to re-sign the old contract, 
this being the same position currently taken by the PIRC 
employer committee. 


2. Incidents at Red Blanket 


These additional incidents are relied upon by the General 
Counsel in support of his claim that unfair labor pean 
by Red Blanket caused 
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or prolonged the strike of June 21. According to the 
credited testimony of Arnold Winslow, then job steward 
at Mill 2, John Scherer, then foreman of Mill 2, spoke to 
a group of employees approximately in mid-April and 
stated that, ‘‘if it wasn’t for the union, we would be 
a thousand dollars a year better off due to the overtime 
which we would be reeciving.’’ Scherer did not testify 
herein. According to W. C. Mattson, Scherer left the 
employ of Red Blanket in mid-summer of 1954, departed 
the State, and his present whereabouts are unknown. Matt- 
son contended that Scherer was not authorized to make 
the statements attributed to him by Winslow. Although 
this contention by Mattson lacks merit, in view of Scherer’s 
supervisory status, on the other hand, the statement is 
not deemed to have been coercive or intimidatory. There 
is no evidence that overtime was cancelled or abandoned 
at that time, or of any change in policy with respect thereto, 
and J find that this statement did not constitute a threat 
of economic loss for continued union affiliation. In any 
event, in view of the disposition of the incidents below, it 
stands as an isolated statement. 
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On June 15, according to Winslow, Scherer informed 
a group of employees that if they went on strike, the 
‘old man’’, namely W. C. Mattson, would close down the 
mill for four months, take a trip East, and that he, Scherer, 
was not concerned because he would be paid for the time. 
Inasmuch as a strike was impending, this statement is 
viewed as no more than a prediction that a strike would 
necessitate shutting down the mill, as well it might. It 
does not, therefore, constitute a threat of reprisal for 
engaging in a concerted activity. 


On June 17, according to Winslow, Scherer posted a 
notice which announced that Mill 2 would work overtime 
on Saturday, June 19. The record discloses that when 
logs were available, there was a flexible 
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practice of working every other Saturday at Mill 2, with 
all Saturday work constituting overtime work. On June 
18, after a visit to the mill by W. C. Mattson, Scherer 
changed the notice to read that the mill would not work 
on Saturday, June 19. There had been a union meeting 
on June 17 at which Local 6-122 had voted to stick with 
NRNC in the strike action which had been authorized. 
Employee Tom Denninger, as he testified, asked Scherer 
after the latter changed the notice, if he had heard of 
the union meeting. Scherer replied, according to Den- 
ninger, ‘‘I guess so. The old man thinks you guys are 
making enough money.’’ His testimony was corroborated 
by that of Winslow, who allegedly overheard Scherer’s 
statement and is credited. 


Mattson admitted that he knew of the imminent strike, 
but denied that he went to Mill 2 that day or spoke with 
Scherer. He claimed that an order of the type attributed 
to him would be given by the mill superintendent, Sander- 
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son. The parties stipulated herein that Sanderson would 
testify that with the strike impending, Sanderson was not 
in a position to move lumber out of the mill on Monday, 
June 21, and that lumber would deteriorate if left standing 
in the yard. It is apparent that this action on the part 
of Scherer is susceptible of the explanation that it was 
motivated as a retaliatory move against the impending 
strike. It is, however, at the very least, equally susceptible 
of the explanation that the action was taken to avoid a 
tie-up of lumber if the mill were shut down by the strike. 
Hence, the evidence on this incident does not preponderate 
in favor of the position of the General Counsel. 


Passing into the strike period itself, Victor Genaver 
testified that he was a picket on the first day of the strike. 
He claimed that W. C. Mattson passed by and informed 
him that if the men wished a strike they would get a 
‘‘yood long one.’’ Mattson denied seeing Conover or mak- 
ing the statement attributed to him. I deem it a 
to resolve the 
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conflict for even if the statement were made, in view’ of 
the fact that the strike had commenced and the mill was 
shut down, the statement was not coercive or intimidatory, 
but was more of an expression of bravado. : 


Again, on June 25, Striker Herman Bost was asked by 
Mattson, according to the testimony of Bost, to return 
to work. Bost replied that he could not work behind a 
picket line. Mattson replied that the strike was illegal 
and that he had a telegram from President Hartung of 
the International to that effect; there was, in fact, no such 
wire. Mattson sieonepvertaily testified, however, that 
Henry Hertager, then president of the Local, and appar- 
ently a controversial figure therein, had informed him 
that he had received a wire from Hartung just prior, to 
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On June 15, according to Winslow, Scherer informed 
a group of employees that if they went on strike, the 
‘‘old man’’, namely W. C. Mattson, would close down the 
mill for four months, take a trip East, and that he, Scherer, 
was not concerned because he would be paid for the time. 
Inasmuch as a strike was impending, this statement is 
viewed as no more than a prediction that a strike would 
necessitate shutting down the mill, as well it might. It 
does not, therefore, constitute a threat of reprisal for 
engaging in a concerted activity. 


On June 17, according to Winslow, Scherer posted a 
notice which announced that Mill 2 would work overtime 
on Saturday, June 19. The record discloses that when 
logs were available, there was a flexible 
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practice of working every other Saturday at Mill 2, with 
all Saturday work constituting overtime work. On June 
18, after a visit to the mill by W. C. Mattson, Scherer 
changed the notice to read that the mill would not work 
on Saturday, June 19. There had been a union meeting 
on June 17 at which Local 6-122 had voted to stick with 
NRNC in the strike action which had been authorized. 
Employee Tom Denninger, as he testified, asked Scherer 
after the latter changed the notice, if he had heard of 
the union meeting. Scherer replied, according to Den- 
ninger, ‘‘I guess so. The old man thinks you guys are 
making enough money.’’ His testimony was corroborated 
by that of Winslow, who allegedly overheard Scherer’s 
statement and is credited. 


Mattson admitted that he knew of the imminent strike, 
but denied that he went to Mill 2 that day or spoke with 
Scherer. He claimed that an order of the type attributed 
to him would be given by the mill superintendent, Sander- 
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son. The parties stipulated herein that Sanderson would 
testify that with the strike impending, Sanderson was not 
in a position to move lumber out of the mill on Monday, 
June 21, and that lumber would deteriorate if left standing 
in the yard. It is apparent that this action on the part 
of Scherer is susceptible of the explanation that it was 
motivated as a retaliatory move against the impending 
strike. It is, however, at the very least, equally susceptible 
of the explanation that the action was taken to avoid a 
tie-up of lumber if the mill were shut down by the strike. 
Hence, the evidence on this incident does not preponderate 
in favor of the position of the General Counsel. 


Passing into the strike period itself, Victor Conover 
testified that he was a picket on the first day of the strike. 
He claimed that W. C. Mattson passed by and informed 
him that if the men wished a strike they would get a 
‘‘good long one.’’? Mattson denied seeing Conover or mak- 
ing the statement attributed to him. I deem it unnecessary 
to resolve the 
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conflict for even if the statement were made, in view ‘of 
the fact that the strike had commenced and the mill was 
shut down, the statement was not coercive or intimidatory, 
but was more of an expression of bravado. 


Again, on June 25, Striker Herman Bost was asked _ 
Mattson, according to the testimony of Bost, to return 
to work. Bost replied that he could not work behind a 
picket line. Mattson replied that the strike was illegal 
and that he had a telegram from President Hartung of 
the International to that effect; there was, in fact, no such 
wire. Mattson uncontrovertedly testified, however, that 
Henry Hertager, then president of the Local, and appar- 
ently a controversial figure therein, had informed him 
that he had received a wire from Hartung just prior to 
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the strike that there would not be a strike. Not only does 
Mattson’s conclusion, in the face of this advice from the 
Local president seem reasonable, but in any event I see 
nothing coercive in this conversation. Moreover, I fail 
to see how it caused or prolonged the strike. 


D. The strike and its cause 


As is apparent in the immediately preceding section, the 
meeting of May 17 was an attempt by Local 6-122 to 
compose its differences with Red Blanket. It is noteworthy 
that the submission of the IWA-1 form information was 
not considered by the Local to be a key difference between 
the parties; in fact, it was not mentioned on that date. 
This serves only to buttress the findings heretofore made 
that the chief emphasis of NRNC in the joint negotiations 
was on economic matters, in terms of dollars and cents. 


With respect to the various incidents at Red Blanket 
set forth above, none of them has been found to be inde- 
pendently violative of the 
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Act and it is further found that Red Blanket did not, 
thereby, attempt to undermine the bargaining representa- 
tive. More particularly, there is no substantial evidence 
that these incidents served in any way to cause or pro- 
long the strike. I find that they did not. The fact is that 
here, as in the joint negotiations, the cause of the strike 
was the inability of NRNC and the Locals to achieve the 
economic benefits they desired, this resulting in a strike 
in support of the economic demands. 


Turning to the series of joint bargaining meetings, 
the key premise of the General Counsel herein and, in fact, 
the only one on which he expressly relies, aside from the 
Red Blanket aspect of the case, is that the strike was an 
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unfair labor practice strike caused by the unfair labor 
practices of Respondents. The strike of June 21, 1954, 
had its genesis in a referendum vote taken by NRNC in 
March and April. The result was an authorization for 
NRNC to call a strike if necessary to obtain a satisfactory 
settlement of the points in negotiations. Both Locals 
involved herein had in June, subsequent to the joint meet- 
ings, reaffirmed their support of the strike. : 


I am in agreement with counsel for the charging parties 
that the strike action was the direct result of a breakdown 
in negotiations. However, as will appear, I do not agree 
with his claim that it was an unfair labor practice strike. 


I have previously indicated that the strike was caused, 
not by the failure to supply the JWA-1 information, ; but 
rather the failure of Respondents to make concessions 
to NRNC on their three economic demands. While IWA-1 
was in the picture at the outset, it grew smaller and 
smaller as the course of negotiations progressed, although 
the emphasis on the other three demands was substantially 
unchanged. It is a fair conclusion 
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on this record as a whole, that the strike of June 21 took 
place after the parties came to an impasse with the resulting 
inability of NRNC and the charging Locals to secure their 
three demands over the bargaining table. I find that this 
was the cause of the strike. The evidence of local union 
meetings does not support the contentions made herein 
concerning I[WA-1. Similarly, there is no evidence of 
picket signs or union resolutions in support of the claim 
that the strike resulted from the failure to obtain this 
information. It is to be noted that the General Counsel 
makes no claim that Respondents did not meet, on request, 
with the charging parties. | 
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There remains for decision whether or not the conduct 
of Respondents at the bargaining table relative to the 
three economic demands constituted a refusal to bargain, 
which rendered the resulting strike an unfair labor 
practice. 


Actually, the General Counsel has well formulated his 
position on the face of the record, at page 251. He stated 
that his burden was to prove that the employers, in the 
course of the bargaining, ‘‘were resorting to first, a dis- 
tortion of the union’s demand and, secondly, to making a 
fallacious argument and well knowing they were making 
it.’? I agree that evidence of this nature, namely, distor- 
tion of demand and replying with knowingly fallacious 
contentions, might well be indicative of bad faith bargain- 
ing. However, the preponderance of the evidence dealing 
with the bargaining negotiations prior to the strike will not 
support the stated position of the General Counsel. 


The General Counsel has argued that Irving supplied 
figures in the meetings that did not support his position. 
Although some of the figures supplied may have been con- 
troversial, this is a far cry from supplying false figures. 
The most that can be said is that the figures 
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did not support the position of Respondents to the extent 
that the General Counsel thought they should. But they 
did support the positions taken, and the record will not 
support a finding of deliberate misrepresentation by Re- 
spondents. There is no substantial evidence to cast doubt 
on the legitimacy of the figures. 


True, Respondents did not comply with the demands 
for the IWA-1 information, but this does not prove that 
the figures submitted were fallacious. Nor were Respond- 
ents in the position of withholding information within their 
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knowledge because at least a substantial portion of the 
IWA-1 information had never been collected as such. 
Hence, they were not on this record playing fast and loose 
by withholding some information, but presenting other 
information which they knew to be false. Respondents, 
it may be noted, were never confronted with a demand 
to prove that they could not afford these cost items. In 
fact, Mattson, at the Red Blanket negotiations, expressly 
pleaded his losses of the prior year, and this statement 
was not challenged, at least at the local level. See 
N.L. R. B.v. Truitt Montonturing Co., 224 F. 2d 869, cert. 
granted Dec. 12, 1955. 


I find that the strike of June 21, 1954 fellowed upon 
a number of meetings at which, in the posture most favor- 
able to the General Counsel, hea bargaining took place 
on both sides of the bargaining table with Respondents 
diligently trying to substantiate their position with respect 
to economic conditions in the industry, that the parties 
bargained to an impasse, and that the strike resulted from 
the failure of the charging parties to obtain their three 
economic demands. It is a fair statement on this record 
that had these demands of the charging parties been met 
substantially, the strike would not have followed, irrespec- 
tive of Respondents’ position on IWA-1, and that the 
failure to obtain the information was not the cause On 
the strike. 
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The record well warrants the finding that the charging 
parties, after requesting an unspecified wage increase, then 
selected the figure of .125 per hour as their wage demand 
in lieu of the prior unspecified wage demand to be predi- 
eated upon the IWA-1 data. I find therefore that the 
strike occurred after the parties arrived at an impasse, 
that it was an economic strike at its inception, and that 
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the striking employees of the employer respondents were 
not unfair labor practice strikers. See Cranston Print 
Works Company, 115 NLRB No. 89. 


E. Events during the strike; meetings 
1. At Red Blanket 


On June 21 all striking employees of Red Blanket were 
sent letters instructing them to return to work on June 24 
at the customary starting hour. Some of the strikers 
returned and an undisclosed number of new employees 
were hired. Mill 1 was reopened on June 24, Mill 2 on 
June 28, and the planing mill on July 2. 


Termination slips were mailed on June 28 and 30 to 
strikers who had not returned to work; several slips were 
not mailed until early in July. These slips assigned failure 
to report to work as the cause of the termination and were 
accompanied by final pay checks. Those living in company 
houses were notified to move out or else commence paying 
rent. Red Blanket contended that all men terminated had 
been permanently replaced prior to their termination. The 
General Counsel does not challenge this claim, relying as 
he does on the contention that the strikers were unfair 
labor practice strikers who, as a matter of law, could not 
be replaced. There is no substantial evidence to refute 
this contention by Red Blanket, which is accepted herein. 
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Tim Sullivan, president of District No. 6, apparently 
acting in behalf of Local 6-122, attempted early in July 
to arrange a meeting with Red Blanket through the Federal 
Mediation and Conciliation Service. President Mattson 
contacted PIRC for advice and, on July 7, notified FMCS 
that there was no purpose in meeting with the union, as 
Red Blanket no longer recognized it as the bargaining 
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representative of its employees. On the same day, Mattson 
wrote PIRC a letter withdrawing the authority of the 
PIRC employer committee to represent Red Blanket) in 
the negotiations. | 


Between September 12 and 15, a committee spirited 
by Local 6-122 visited the Red Blanket office and requested 
President Mattson to accept a procedure for terminating 
the strike. This was a fact-finding board set up by the 
governors of Oregon and Washington to investigate the 
strikes in the fir area, which was agreed to by both CIO 
and A.F. of L. lumber workers unions. Mattson responded 
that he was not a party to the agreement setting up the 
board, as was the case, and refused to agree to accept 
whatever recommendation was put out by that board. - 


Picketing continued until October 13 at Red Blanket, ‘at 
which time Local 6-122 notified Red Blanket that the strike 
was terminated and that all strikers would return to work 
on October 14. Mattson acknowledged the communication 
and said that all employment applications would be enter- 
tained, that preference would be given to applicants with 
prior experience with Red Blanket, and that Local 6-122 
was no longer recognized as bargaining representative. 
Here, as before, I find nothing on the part of Red Blanket 
tending to prolong the strike or convert it into an unfair 
labor practice strike. 


1885 ! 
2. At the other employers 


As heretofore noted, all the employer respondents with- 
drew their authority for negotiations from the PIRC 
committee during July, Red Blanket on July 7, and the 
other employers on or about July 15. One suggestion for 
this action came from Irving at a meeting with Brooks- 
Scanlon, Ponderosa and Tite Knot on July 12; this recom- 
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mendation, according to Irving, was predicated upon the 
reduced number of employers remaining in joint bargaining. 
NRNC was duly notified on July 16. 


NRNC then proceeded to individually contact the em- 
ployers in the Bend and Redmond area, namely, Brooks- 
Scanlon, Tite Knot and Ponderosa. They separately but 
uniformly advised NRNC that they were willing to meet, 
that their respective positions on costs remaining stable 
was unchanged, and that they were still willing to extend 
previous contracts for one year. Attention was directed to 
the impending expiration of the agreements under notices 
previously given, particularly so in the case of Brooks- 
Seanlon and Tite Knot. Ultimately, under the auspices 
of the Federal Mediation and Conciliation service, meet- 
ings were arranged between NRNC and the employers in 
the Bend and Redmond area. 


3. The August 6 meeting at Redmond 


Under the auspices of the Federal Mediation and Con- 
ciliation Service a meeting was held on August 6 at Red- 
mond, Oregon, in the offices of Ponderosa. This was 
arranged as a concurrent meeting for separate negotiations 
with Ponderosa and Tite Knot. Among those present were 
President Madden and Treasurer Elliott, of Ponderosa, 
Philip Dahl of Tite Knot, Commissioner Walker, Irving 
for PIRC, Dicey and Sullivan for NRNC, and other union 
officers. 
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Commissioner Walker opened the meeting and turned 
the floor over to Dicey, who promptly cited settlements 
made at some plants in the Northwest. According to 
Sullivan, Elliott asked if these settlements had taken place 
in the pine area, to which Sullivan replied that it made no 
difference whether it was fir or pine. Elliott claimed 
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that Ponderosa wages already averaged .20 per hour higher 
than others in the area. There was some other talk, 
basically incidental to a three-page statement read by 
Dicey which is summarized below. | 


This statement initially accused Ponderosa and Tite 
Knot of six acts allegedly taken in concert with other 
employers and PIRC, namely, (1) refusing to submit in- 
formation, thereby impeding negotiations to the point 
where a strike resulted; (2) refusing to bargain in good 
faith by offering only to re-sign the previous contract 
despite ‘‘excellent business conditions’’; (3) attempting 
to bypass NRNC by making overtures to local unions to 
return to work without any benefits; (4) declaring that 
meetings would be fruitless unless NRNC agreed to em- 
ployer proposals; (5) refusing to grant a wage increase, 
although not pleading ‘‘inability to pay’’"; and (6) re- 
jecting the union’s proposals, but not advancing a con- 
structive counterproposal. | 


The statement went on to list the efforts made by NRNC 
to present reasonable demands, support them with factual 
data, cooperate toward a reasonable and peaceful settle- 
ment, and its repeated submission of demands for the 
IWA-1 information and the three economic benefits. It 
referred to ! 
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excellent economic conditions in the nation and the indus- 
try, citing iter alia a high demand for lumber, firm 
lumber prices, increasing productivity in the lumber in- 
dustry, the fact that there had been no wage increase since 
1952, and the need for the job evaluation. 


The statement pointed out (1) that existing a 
for meetings under the auspices of the Federal Mediation 





11 It will be recalled that the PIRC employer committee had stressed the 
economic ‘‘inadvisability’’ of granting a wage increase. 
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and Conciliation Service had been a failure not because of 
the men of the Service, but because of ‘‘an ineffective law’’ 
which put limitations on collective bargaining procedures ; 
(2) that the existing Federal system was so set up and 
administered as to make a mockery of collective bargaining ; 
(3) that although the employers were, in the main, respon- 
sible for the existing strike, the Federal and State gov- 
ernments, because of their passive attitude, had to bear 
equal responsibility for the continuation of the strike; (4) 
that the employers were determined to break the NRNC 
position short of granting a wage increase; and (5) that 
the Federal Mediation and Conciliation Service procedures 
were ineffective. 


In conclusion, the statement proposed that the parties 
agree to arbitrate the issues between them by (1) selecting 
a three-man board of arbitration; (2) agreeing that the 
arbitrators’ decision would be binding; (3) agreeing that 
all workers would immediately return to work without 
prejudice while the arbitration board resolved the case; 
and (4) agreeing that the board would consider three issues, 
namely, (a) a .125 wage increase retroactive to April 1, 
1954; (b) the original job evaluation program, cost to be 
borne by the employers; and (c) the original vacation 
proposal, namely three weeks’ vacation after five years’ 
seniority. As is apparent, the document, although refer- 
ring to the refusals to submit the IWA-1 information, did 
not include this as one of the items proposed for arbitration. 
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Dahl and Elliott rejected the arbitration proposal, stat- 
ing that they were unwilling to have wage rates or contract 
clauses be determined by a third party who had no interest 
in whether or not business operations of the employers 
were profitable. It is not clear whether Irving so advised 
them before they responded in this vein. There is some 
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conflict as to whether Form IWA-1 was mentioned. Irving 
did not recall any reference to it except in the introductory 
part of Dicey’s arbitration proposal. Dicey and Sullivan 
testified that it was mentioned as being necessary to the 
job evaluation program. ! 


In another minor conflict, Sullivan and Dicey attributed 
to Irving a statement to Elliott, who had displayed some 
interest in a union proposal, that he, Irving, had previously 
advised both employers that if they intended to make settle- 
ments with a union, they should do so before a strike so as 
to avoid strengthening the ‘‘strong right arm’’ of the 
union. Irving’s version was that he told Elliott at the 
meeting that he, Irving, had always advised Ponderosa, 
as well as other employers, to do anything to avoidia 
strike that they would do to settle it after one started. 


The Commissioner recessed the meeting while he spoke 
to the employer representatives separately. He then in- 
formed the union representatives that the employer recom- 
mendations were that the men should return to work and 
that the old agreements should be re-signed. This was 
unsatisfactory to NRNC, as it had been in the past. 


4, The August 6 meeting at Bend 


On the afternoon of August 6, a meeting was held at 
the office of Brooks-Seanlon in Bend. Unlike the meeting 
held that morning, Commissioner Walker did not partici. 
pate. Among those present were Irving, : 
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appearing in behalf of General Manager Glassow, and 
Dicey and Sullivan appearing for NRNC. Except for the 
topic of Form IWA-1, there is no substantial conflict as 
to the events at this meeting. 
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It appears that this meeting was held at the request of 
NRNC. The meeting opened with Irving explaining that 
Glassow was absent because he had been upset by an 
incident that took place on the picket line that morning. 
Dicey then proceeded to read the same proposal for arbi- 
tration which he had made that morning to Ponderosa and 
Tite Knot. Irving, speaking in behalf of Brooks-Scanlon, 
rejected the proposal. He assigned the same reasons that 
had been assigned that morning, namely, that it was un- 
desirable to have wage rates or contract clauses be deter- 
mined by a third party who had no interest in whether 
or not the employer conducted a profitable operation. 


Both Dicey and Sullivan testified that Dicey made refer- 
ence to the IWA-1 information as being desirable in con- 
nection with the job evaluation program. They claimed 
that Irving replied that the local unions already had much 
of this information and that individual employees could 
supply other portions of this information. According to 
Irving, he tried to explain that there was a difference 
between a request from the International Union for infor- 
mation of this nature for the purpose of industry-wide 
bargaining, and on the other hand, a request by the local 
union which was the certified bargaining agent. All parties 
agree that Dicey stated that the unions were willing to let 
their case stand or fall on Board decisions dealing with 
the supplying of the information. 


5. The August 9 contracts 


There is evidence in the record of two separate contracts 
which 
1840 


were signed on August 9 between Ponderosa and Tite 
Knot, respectively, as employers, with Local 6-7. The 
General Counsel and the charging parties challenge the 
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standing of the five-man committee signing these agree- 
ments to bind Local 6-7. They do not dispute the facts 
concerning the signing, but rather the legal effect of the 
agreements, contending that they were unauthorized. While 
Respondents, on the other hand, challenge the General 
Counsel and the charging parties on this issue, the facts 
with respect thereto, as set forth below, render the con- 
flict immaterial. The evidence as to the meeting on 
August 9 is sketchy and was contributed chiefly by Dahl 
and partly by Madden of Ponderosa, as well as Sullivan. 
Those present at this meeting included Dahl and Madden, 
but not Sullivan. Also present were Elliott of Ponderosa, 
Harold Barclay and a committee of at least five employees 
from Tite Knot and Ponderosa. ! 


According to Dahl’s uncontroverted and credited testi- 
mony, he received a telephone call late on the afternoon 
of August 9 from Elliott.** Elliott informed him that a 
local committee wished to enter into an agreement. Dahl 
and Elliott agreed that both concerns would meet con- 
currently with the committee that evening in the Ponderosa 
office. As indicated, Harold Barclay was present. I find 
that he appeared as a representative of Harold Barclay 
Logging Company, consistent with the long established 
collective bargaining practice of Tite Knot contracts cover- 
ing Barclay operations. 


Initially, the employers were given assurance that the 
committee had authority to negotiate contracts in behalf 
of Local 6-7. In fact, : 
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identical letters to Tite Knot and Ponderosa respectively, 
were prepared, wherein the five-man committee stated that 
the five signers of the documents had been elected and 


12 Elliott did not testify herein, is no longer in the employ of Ponderosa, 
and has apparently left the area. 
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empowered to act for Local 6-7 in negotiating a new working 
agreement. Although the agreement was apparently dis- 
approved by the Local on the following day, as will appear, 
there is no direct evidence that the five signers did not 
speak truthfully in the statements they prepared. 


The signed agreements were identical except that the 
Tite Knot contract had one additional provision requiring, 
in the event of a work stoppage, that ‘‘All logs that are 
down in the woods or in storage will be sawed or moved 
to storage to protect against depreciation.’’ Inasmuch as 
Tite Knot had no woods employees and Barclay employees 
were found exclusively in that category, this again is fur- 
ther evidence that not only this contract, but all Tite Knot 
contracts were applicable to Barclay employees as well. 


The agreements provided that the existing contracts 
would be extended to April 1, 1955, with several modifica- 
tions. These were that (1) if a majority of the employees 
in the pine industry settled their current wage dispute 
for an increase in wages, the employer would agree to 
immediate negotiations on wages; (2) neither side would 
take disciplinary action against any employee because of 
actions taken by employees during the strike; (3) in the 
event of a work stoppage, all machinery and equipment 
would be stored, all lumber and lumber products would 
be stored, and that plant machinery, equipment and prop- 
erty would be guarded against fire, theft, and sabotage; 
and (4) that the union would not interfere with the activi- 
ties of the employer in carrying on activities under Item 
(3), above, and would cooperate in efforts to obtain suff- 
cient employees; it was further agreed that if employees 
were not available, the employer 


1842 


might hire other persons who would not be considered 
as strike breakers, 
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Counsel for the charging parties stresses in his brief, 
as Sullivan contended at the August 11 meeting described 
below, that the signers of these agreements had no author- 
ity to sign them. Attention is directed to the fact that 
the majority of the signers had returned to work through 
picket lines, that one of them was a leader in a back-to-work 
movement, and that Ponderosa and Tite Knot knew this 
to be the case. On the other hand, Dahl uncontrovertedly 
testified that Tite Knot had made similar settlements with 
a committee from Local 6-7 in 1952 and 1953, and moreover 
that one of the signers, Blakeway, had previously seryed 
on such a committee as this. The testimony of Madden 
was to the same effect. : 


On the face of this evidence, I am unable to find, as the 
General Counsel and the charging parties urge, that the 
committees were not duly authorized by their fellow mem- 
bers to enter into these contracts. I attribute no signifi- 
cance to the agreements being termed ‘‘rump’’ agreements ; 
this would only be indicative of the existence of dissension 
in the Local. On the other hand, the agreements were 
not ratified on the following day by the Local itself, the 
circumstances of which are not disclosed herein. And,;in 
any event, Tite Knot and Ponderosa in effect accepted 
the rejection because the parties did thereafter anESE on 
August 11 for further negotiations. 


6. Later meetings 


Approximately August 10, Dahl was advised that Local 
6-7 had refused to approve the ‘‘rump’’ agreements. He 
then contacted Otto Richardson, vice president of the 
Redmond sub-local’® and asked hin to arrange a 





13It appears that Local 6-7 had two divisions, one for members in Bend 
and another called the sub-local for members in the Redmond arca. 
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meeting with a group which could authoritatively speak 
for Local 6-7. A meeting was arranged for August 11 
at the Tite Knot office at Redmond. Present were Dahl, 
his partner Johnson, Sullivan, and several union repre- 
sentatives. There is no substantial conflict as to what 
took place, although some vagueness was displayed as 
to dates. 


Sullivan was spokesman for Local 6-7 and both Dahl 
and Johnson spoke in behalf of Tite Knot. Sullivan in- 
formed Tite Knot that the ‘‘rump’’ agreement had not been 
ratified. He in essence made two proposals as a basis 
for arriving at an agreement, (1) that Tite Knot agree 
to arbitrate the dispute and (2) that Tite Knot agree 
to absorb the monthly cost for the health and welfare 
program, which theretofore had been deducted from the 
employees’ pay checks. It may be noted that in 1950 a 
wage increase had been granted expressly for this purpose 
and that thereafter, the respective employers had deducted 
this amount to pay for the program. Dahl and Johnson 
agreed to consider both proposals. 


On the following day, Dahl telephoned Sullivan and 
stated that he could not agree to arbitration because the 
industry was opposed to it. In this respect see Umted 
Telephone Co., 112 NLRB No. 103. He said that he intended 
to check with an insurance company concerning the cost 
of a health and welfare program. 


On August 16 or 17 another meeting was held between 
the Local union committee, headed by Sullivan, and Tite 
Knot and Ponderosa. Present were Elliott of Ponderosa 
and Johnson and Dahl of Tite Knot. There is little con- 
flict concerning the discussion at this meeting. Sullivan 
asked Dahl whether, pursuant to his investigation, he was 
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willing to absorb the cost of the health and welfare program. 
Dahl replied that they could not afford to do so. Accord- 
ing to Dahl, Sullivan pressed for a wage increase | 
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or some benefits that he could present to the union mem- 
bership. Dahl refused, but indicated that he wanted to 
see first on what basis Brooks-Scanlon, the largest em- 
ployer in the area, settled with the union. 

According to Sullivan, Johnson, as the meeting aa 
asked what was wrong with the agreement signed’ on 
August 9. To this Sullivan replied that the committee 
had no authority from the Local to sign it, that the Local 
had rejected the agreement, and that particular objection 
had been expressed over the clause providing that there 
would be no discipline against strikebreakers. Sullivan 
elsewhere pointed out that the 1952 and 1953 agreements 
had been made by similar committees, but that they had 
been ratified by the Local; he conceded that he did not 
know that the committee, in 1954, had represented itself 
as having authority to bind the Local. 


Through the auspices of the Federal Mediation bed 
Conciliation Service, separate meetings were arranged for 
August 27 at Redmond and Bend. A commissioner met 
with Madden, Dahl, and Irving at Redmond. He asked 
if there was any change in the employers’ position con- 
cerning terms for a settlement. Dahl replied that there 
was none. The commissioner replied that he had been 
advised by the union that there was no sense in holding 
a meeting if the employers had not changed their BOSON. 
Accordingly, no meeting was held." 





14 These findings are based upon the testimony of Dahl and Irving. Sulli- 
van, who did not participate in the conversation, testified that the commis- 
sioner informed the union group, which was standing nearby, that the :cm- 
ployers had taken the position the August 9 ‘‘rump’’ agreement was binding. 
In view of the direct evidence sct forth above relative to the conversation, 
Sullivan’s hearsay testimony on this point is not relied on. 
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Another meeting was scheduled at Brooks-Scanlon the 
same day. According to Irving, this meeting started to 
develop in the same manner as the one at Redmond. The 
commissioner initially ascertained whether a new offer 
was forthcoming from the employers, and, there being 
none, he forthwith terminated the meeting. Dicey attended 
this meeting and testified that there was discussion of a 
revised working agreement previously submitted by 
Brooks-Seanlon. There is no evidence of such an agree- 
ment, and it may be that Dicey had in mind a proposal 
submitted thereafter by Brooks-Scanlon on September 11. 
Dicey claimed that some of the proposals in this agree- 
ment were not acceptable to the union and that they were 
rejected by the union which, nevertheless, was still willing 
to bargain on all issues at this August 27 meeting, these 
apparently being the three issues originally raised by 
NRNC in the negotiations. 


Tite Knot wrote to Local 6-7 on August 30 and advised 
that it no longer recognized that organization as bargaining 
agent; as noted, Tite Knot, on June 22, had given Local 
6-7 sixty days’ notice to terminate the contract, pursuant 
to its provisions. Ponderosa also wrote to Local 6-7 on 
September 9, advising that it no longer recognized it 
as bargaining agent; Ponderosa as well had taken the 
position on June 22 that the contract was no longer in effect. 


Again, on September 11, Tite Knot affirmed its with- 
drawal of recognition of Local 6-7. Vice president Otto 
Richardson of the sub-local of Local 6-7 at Redmond, tele- 
phoned Dahl on or about September 10 and asked him to 
participate in the two-state fact-finding procedure set up 
by the respective governors and the unions, as heretofore 
described. Dahl replied in a letter dated September 11 
that Tite Knot had withdrawn recognition of Local 6-7 


300 

















(1846) 


and that, as a result, it was not in a position to participate, 
or refuse to participate, in the fact-finding procedure ; 
that 
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if Tite Knot were bargaining with a labor organization, 
it would still be opposed to that type of procedure; and 
claimed that Local 6-7 had refused to approve the action 
of a majority of Tite Knot employees, apparently a refer- 
ence to the rejection by Local 6-7 of the ‘‘rump”’ agree- 
ment of August 9. The record does not disclose whether 
or not a majority of Tite Knot employees did, in rath 
approve of the ‘‘rump’’ agreement.” 


7. The Brooks-Seanlon contracts 





















Later that month bargaining meetings were held with 
Brooks-Scanlon on September 14, 15, 16 and 20; present 
at all of these meetings were Glassow, Assistant Manager 
Schultz, and Irving, for Brooks-Seanlon, and Sullivan and 
the local committee for Local 6-7. Dicey was also i 
on September 20. | 


The meetings of September 14, 15 and 16 were fevoied 
to a discussion, clause by clause, of the new contracts sub- 
mitted by Brooks-Scanlon for the plant and woods installa- 
tions respectively. These contracts differed from the con- 
tract proposals submitted by Brooks-Scanlon in January. 
While counsel for the charging parties accurately points 
out in his brief that the contract proposals, unlike the 
previous ones, did not contain a union shop clause, it must 
in turn be noted that, as in the case of the changes pro- 
posed by Red Blanket, the original Brooks-Seanlon pro- 
posals were never discussed, primarily because all ensuing 
meetings were devoted, at the behest of NRNC, to a dis- 





15 Local 6-7 included among its membership employees of all the emploxer 
respondents in the Bend and Redmond areas. As noted, Brooks-Seanlon was 
by far the largest employer among them. 
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cussion of the changes desired by NRNC in the then existing 
contract. 
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On September 14, Glassow and Schultz stressed the 
inefficiency of the Brooks-Scanlon operations, Schultz 
claiming that their production of 575 board feet per man- 
hour compared very unfavorably with that of approxi- 
mately 1,000 at other operations. Sullivan proposed going 
over the old contract and determining its objectionable 
features. Glassow replied that it was definitely out of the 
picture. As a result, Sullivan asked that the new Brooks- 
Seanlon proposals be gone over clause by clause, and that 
was done. Sullivan conceded herein that Brooks-Scanlon 
did make concessions and that it had agreed to a number 
of changes in the new proposals. 


According to Irving, Glassow informed Sullivan, at the 
September 15 meeting, relative to the union shop issue, that 
many of his employees had approached him and expressed 
concern over the protracted strike, and that as a result, 
Glassow felt that he owed it to his employees not to force 
them into compulsory union membership. On September 
18, the new proposals, as amended, were submitted to a 
meeting of the Local and were overwhelmingly rejected. 


There is some conflict as to the September 20 meeting, 
with agreement, however, on the basic aspects thereof. 
According to Irving, Sullivan proposed renewal of the 
old contract with two changes, namely, (1) addition of a 
grievance appeal clause and (2) review of the wage schedule 
in 90 days. Glassow replied (1) that he would not accept 
the old contract, (2) that he was undecided about the 
grievance appeal clause, and (3) that he believed something 
would have to be done about a review of wages in one 
manner or another. According to Sullivan, he asked 
Glassow, in conformity with Irving’s testimony, to sign 
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the old contract and abide by the decision of the governors’ 
fact-finding panel; this Glassow rejected. Sullivan testi- 
fied that he also brought up the question of em- : 
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ployer payment of the health and welfare program as a 
basis of settlement. I find that the parties did further dis- 
euss the Brooks-Seanlon proposals and that Glassow re- 
jected Sullivan’s alternative proposals. 


As found, the strike was terminated at Tite Knot and 
Ponderosa on or about September 18 and at Brooks- 
Seanlon on or about September 25, effective September 
20 and 27 respectively. These concerns were duly notified 
by Local 6-7 on those dates that the strike was terminated 
and that the men were applying for reinstatement. 


Other meetings were held in October, November and 
December, with the ultimate result that Local 6-7 agreed 
to the new contracts submitted by Brooks-Scanlon, al- 
though a number of changes were mutually agreed upon 
at the various meetings which did, in some respects, change 
the Brooks-Scanlon proposals. The new agreements were 
signed on November 6 and December 10, 1954, for the 
plant and woods installations, respectively. As counsel 
for Brooks-Seanlon points out in his brief, these agree- 
ments did require Brooks-Scanlon to furnish a small 
portion of the IWA-1 information, namely, wage schedules 
and a seniority list on request, but not oftener than once 
every six months. He further stresses the fact that the 
agreements, as signed, reflect a number of concessions 
made by Brooks- Scanlon with respect to the i ig 
11 proposals, particularly as to the woods agreement. 


According to Sullivan, he stated, in signing the ee 
ments, that the Union was not waiving its charges in the 
present cases. Glassow and Schultz testified that the 
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ployer payment of the health and welfare program as a 
basis of settlement. I find that the parties did further dis- 
cuss the Brooks-Seanlon proposals and that Glassow | Te- 
jected Sullivan’s alternative proposals. 
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Other meetings were held in October, November and 
December, with the ultimate result that Local 6-7 agreed 
to the new contracts submitted by Brooks-Scanlon, al- 
though a number of changes were mutually agreed upon 
at the various meetings which did, in some respects, change 
the Brooks-Scanlon proposals. The new agreements were 
signed on November 6 and December 10, 1954, for the 
plant and woods installations, respectively. As counsel 
for Brooks-Scanlon points out in his brief, these agree- 
ments did require Brooks-Scanlon to furnish a small 
portion of the IWA-1 information, namely, wage schedules 
and a seniority list on request, but not oftener than once 
every six months. He further stresses the fact that the 
agreements, as signed, reflect a number of concessions 
made by Brooks-Scanlon with respect to the September 
11 proposals, particularly as to the woods agreement. | 


According to Sullivan, he stated, in signing the agree- 
ments, that the Union was not waiving its charges in the 
present cases. Glassow and Schultz testified that the 
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subject was not brought up. However, the record contains 
two letters from the secretary-treasurer of Local 6-7, 
Chambers, to Brooks-Scanlon on November 9 and December 
16, 1954, respectively, wherein Brooks-Scanlon was advised 
that the signing of the two contracts did not constitute a 
withdrawal of the charges. There is no evidence of any 
reply to these letters. 
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In view of the follow-up letters sent by the Local, as 
well as the testimony of Sullivan which, in this respect, 
impressed me as the more accurate, I credit Sullivan’s 
testimony herein. In any event, in view of the findings 
hereinafter, I do not find that Local 6-7, by signing the 
agreement, waived receipt of the full IWA-1 information 
from Brooks-Scanlon. 


F. Termination of strikers 


As set forth, the strike was terminated and the picketing 
discontinued at Ponderosa and Tite Knot on September 
18, at Brooks-Scanlon on September 25, and at Red Blanket 
on October 13. The record demonstrates, and I find, that 
unconditional application was made in behalf of all strikers 
still on strike. Although it appears that some of the 
strikers may not have personally reported for work, I 
deem the broad application made in their behalf by the 
Locals as sufficient to reflect an abandonment of the strike 
by all concerned. 


The General Counsel has contended herein that 27 named 
employees of Red Blanket were discharged between June 
24 and July 7, and denied reinstatement after October 13; 
that 14 named striking employees of Ponderosa were denied 
reinstatement on September 20; that 10 striking employees 
of Tite Knot were denied reinstatement on September 20; 
and that 10 named strikers at Brooks-Scanlon were offered 
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reinstatement on September 27 and thereafter, but only 
to positions not substantially equivalent to those enjoyed 
by them prior to the strike. 


However, the General Counsel has not seriously dra 
lenged herein Respondents’ position that all strikers at 
Red Blanket, Ponderosa and Tite Knot were ay 
replaced prior to being discharged or denied 
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reinstatement, as the case may have been, or that ‘the 
strikers offered different positions at Brooks-Scanlon had 
been permanently replaced at their original positions se 
to their applications for reinstatement. : 


He has predicated his case on the legal theory that shay 
were unfair labor practice strikers who could not, as a 
matter of law, be discharged or replaced. In fact, his 
position is reflected on page 21 of his brief, wherein’ he 
states, ‘‘The essence of the case against all the employers, 
as set forth above, and as stated in the complaint and at 
the trial, is that at the outset of their concerted action, 
they had engaged in unfair labor practices which, in com- 
bination with economic factors, had caused the strike. .; .”’ 


Obviously, the General Counsel has correctly stated the 
law with respect to the status of unfair labor practice 
strikers, and of course, one of the issues herein is whether 
the strikers were unfair labor practice or economic strikers. 
However, that issue has been resolved in favor of the 
latter conclusion. And, there is no dispute before me as 
to Respondents’ contention that the strikers were per- 
manently replaced before they were denied reinstatement 
or discharged, as the case may be; indeed, there is no 
substantial evidence to the contrary, and I find that they 
were so replaced. Accordingly, it is recommended that 
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the allegations of the complaint with respect to discrimina- 
tion against strikers be dismissed. 


G. The refusal to bargain on Form IW A-1 
1. Majority representation in the appropriate units 


In treating with the question of majority representation 
in the respective appropriate units, I am restricting these 
findings to the period of the alleged refusal to bargain, 
viz., the period up to the date 
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of the strike of June 21, 1954. I therefore do not pass 
on the question whether, subsequent to the replacement of 
the economic strikers during the course of the strike, the 
charging parties still enjoyed a majority representation 
in the respective appropriate units which would support an 
initial refusal to bargain, either on this aspect of the case 
or any other, on dates subsequent to the replacement of 
strikers. 


The complaint alleges that the production, maintenance 
and transportation employees of each employer respondent, 
excluding office, clerical, professional and supervisory em- 
ployees and guards, separately constitutes a unit of employ- 
ees appropriate for the purposes of collective bargaining, 
except in the cases of Barclay and Tite Knot where it is 
alleged that the specified classifications of Tite Knot 
employees and Barclay employees at the Sisters, Oregon 
operation, constitute a single appropriate unit. 


The answer of Brooks-Scanlon alleges, the evidence es- 
tablishes, and I find that there is a long history of bar- 
gaining of Brooks-Scanlon employees in the indicated 
classifications in two separate units, one for the plant or 
mill operations, and one for the woods or logging opera- 
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tions. I find that these two separate units at Brooks- 
Scanlon, of the indicated classifications, are separately 
appropriate for the purposes of collective bargaining within 
the meaning of Section 9 (b) of the Act. 


The answers of Ponderosa and Red Blanket admit the 
appropriateness of the units set forth in the complaint and 
they are found to be appropriate within the meaning of 
Section 9 (b). Barclay and Tite Knot admit in their re- 
spective answers the appropriateness of the described 
units, but only on the basis of separate units restricted to 
each of the two concerns. I have heretofore set forth in 
detail the evidence depict- | 
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ing the long history of collective bargaining by these two 
concerns on a single multi-employer basis. On the basis 
thereof, I find that a single unit of the employees of Tite 
Knot and of Barclay at its Sisters operation, in the indi- 
cated classifications, constitutes a unit appropriate for 
the purposes of eolleetive bargaining within the meaning 
of Section 9 (b) of the Act. 


The answer of Brooks-Scanlon admits that at all finds 
material herein, Local 6-7 was the bargaining representa- 
tive of the employees in the appropriate units. The an- 
swers of the other employer respondents in effect deny 
majority representation by Local 6-122 of the employees 
of Red Blanket and by Local 6-7 of the employees ‘of 
the other employer respondents in the indicated appro- 
priate units. 


However, restricting these findings to the period prior 
to the strike of June 21, the record demonstrates that all 
the employer respondents represented by the PIRC em- 
ployer committee met with NRNC, the bargaining medium 
of the two locals, and at no time challenged their majority 
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representation of the employees involved herein. Indeed, 
the subject was not raised, and it may reasonably be 
inferred that the employer respondents conceded the ma- 
jority representation of the locals during the negotiations 
prior to the strike. Moreover, the contractual relationship 
in all cases had been a long one with union security clauses 
included in the Ponderosa, Tite Knot, Red Blanket and 
Brooks-Seanlon agreements, plus the fact that there were 
Board certifications at Red Blanket in 1951 and 1953. 


Some evidence was adduced to the effect that certain 
Barclay employees due to the alleged lack of strict enforce- 
ment of the union security clause were not members of 
Local 6-7. Barclay had 70 employees, 
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approximately 35 at Simnasho and approximately 35 at 
Sisters, and, of the latter group, 24 or 25 had submitted 
dues deduction authorizations; the evidence discloses, how- 
ever, that at the most, 3 of the 35 at Sisters were not mem- 
bers. In addition, according to Office Manager Andrews, 
an increasing number of employees withdrew from Barclay 
in 1954 their authorizations for the deduction of dues. 
I deem this as insufficient to refute the foregoing findings, 
particularly in view of the much larger complement of 
personnel at Tite Knot within the same bargaining unit. 


I find, under the foregoing circumstances, that there is 
a presumption of continued majority in the respective 
units, particularly so in the absence of any substantial 
evidentiary challenge thereof, and that Respondents in 
effect acknowledged such majority representation during 
the bargaining meetings. I further find, pursuant to the 
provisions of Section 9 (a) of the Act, that Local 6-122 
was the representative of the employees of Red Blanket 
in the indicated appropriate unit, and that Local 6-7 was 
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the representative of the employees of the other employer 
respondents in the indicated appropriate units. 


2. The refusal to bargain 


The remaining issue is presented by the allegation of 
the complaint that Respondents refused to bargain: by 
failing to submit to the charging parties the data called 
for on Form IWA-1. Specifically, this form called for 
the submission to the charging parties by the employer 
respondents of the name cf each employee and the listing 
of the following information with respect to each, viz., 
(1) classification, (2) hourly rate of pay, (3) years of 
seniority, (4) number of paid holidays enjoyed, (5) weeks 
of vacation enjoyed, (6) total annual hours worked and 
(7) total annual earnings. Each employer was also asked 
to provide on the same ! 
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form, (1) total production figures broken down according 
to the nature of its operations and (2) sales totals. 


It will be recalled that this information was requested 
by NRNC in a letter mailed on or about December 23, 
1953 wherein it was suggested that the information’ be 
placed upon a specially prepared form designated: as 
IWA-1. Two follow-up letters renewing the request were 
mailed in January. As set forth, mention was made’ of 
the continued desire for this information in the meetings 
commencing on February 11, 1954. All of Respondents 
except PIRC admit receipt of this questionnaire; however 
as the meetings developed, PIRC as an agent of the em- 
ployer respondents was well aware of the request and 
treated with this issue. And, while Barclay disputed 
having knowledge of some of this correspondence, it has 
been found that Dahl was an agent of both Barclay and 
Tite Knot, and he was on notice of the demands. : 
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While much argument on the merits has been presented 
in the briefs on this issue, the position of the General 
Counsel and the charging parties is by now so well estab- 
lished as to require little discussion herein. All of the 
employer respondents failed to furnish the sought infor- 
mation, either flatly or by delaying a response to the query 
and thereafter not supplying it. That the information 
was relevant to the collective bargaining procedure is 
readily apparent from its very nature as well as from the 
testimony of E. W. Kenney, director of the Department 
of Education and Research of the International. I find 
that the request for information was made in good faith 
by NRNC. I further find, however, on this record, that 
the position of Respondents was one of believing that 
they were not required to submit this information, or, 
stated otherwise, of questioning the legal requirement 
that they submit it. The record does not warrant a finding 
that they were motivated by bad faith in an attempt 
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to undermine the bargaining process but, rather demon- 
strates a case of them taking a position which as a matter 
of law is erroneous and contrary to established law. 


It is settled that a bargaining agent is entitled to in- 
formation which would enable it to properly and under- 
standingly carry out its duties in the general course of 
bargaining and this information is not necessarily limited 
to data pertinent to a particular controversy. The bulk 
of the information sought herein related to the names of 
employees, their rates of pay, earnings, seniority, and 
holiday and vacation benefits enjoyed. The presumptive 
relevance of this information bearing on the wage structure 
and the right of the collective bargaining representative to 
receive it is by now well established. See Utica Observer- 
Dispatch Inc. v. N. L. R. B——F. 2d——(C. A. 2) decided 
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12/31/55; N. L. R. B. v. Boston Herald-Traveler, 233 F.2d 
58 (C. A. 1); N. LD. R. B. v. Whitin Machine Works, 217 
F. 2d 593 (C. A. 4) cert. den. 349 U. S. 905; N. L. R. B. v. 
Hekman Furniture Co., 207 F. 2d 561 (C. A. 6); 
N. L. R. B. v. Item Co., 220 F. 2d 956 (C. A. 5) cert. den. 
350 U. S. 836; and N. i, R. B. v. New Britain Machine Co., 
210 F. 2d 61 (C. A. 2). 


The Boston Herald-Traveler decision referred to the 
submission of wage data linked with names as being pre- 
sumptively relevant to the collective bargaining procedure 
even in the absence of proof that linked the requested data 
to actual bargaining. The Item Co. decision held that the 
employer was required to disclose all information, not only 
pertinent to a particular controversy, but also reasonably 
necessary to police or administer a contract. 


True, the questionnaire did seek further information with 
respect to production and sales totals, and this does pre- 
sent a much closer 
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question. While the charging parties did adduce evidence 
disclosing that this information would be useful, if not 
vital, in the presentation of union demands and the evalua- 
tion of employer contentions, there is some question 
whether the existing decisions go so far as to encompass 
this type of information. Cf. NV. L. R. B. v. Truitt Manw 
facturing Co., 224 F. 2d 869 (C. A. 4) cert, granted 350 
U. S. 922. 


The charging parties did demonstrate at the ey 
sessions their needs for all the requested information as 
bearing on their three economic demands, namely a wage 
increase, an employer financed job evaluation program, and 
a more liberal vacation program. As heretofore noted, 
they did settle on a .125 wage demand in lieu of the pre- 
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viously unspecified figure which they had expected to make 
a specific one after receipt of the [WA-1 information. 


In Oregon Coast Operators Association, 113 NLRB 
No. 127, the Board required the employers to furnish in- 
formation which was both relevant and necessary for the 
purposes of collective bargaining. In Glen Raven Knitting 
Mills Inc., 115 NLRB No. 66, the Board, referring to 
wage data cases, held that it was sufficient that the informa- 
tion be related to the issues involved in collective bargain- 
ing, and that no specific need as to a particular issue need 
be shown. The Board went on to characterize the use of the 
word ‘‘necessary’’ in the Oregon Coast decision as reflect- 
ing perchance the fact that the case was not simply a wage 
data case but one that involved information and issues 
other than wages, as is the case in the instant proceeding. 


It does not at first blush appear that the production and 
sales figures requested in the instant case were necessary 


for the purposes of collective bargaining, and the Board 
in the Glen Raven decision noted that 
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relevance and necessity for the information had not been 
established in the Oregon Coast decision. However, in the 
present record, there is the testimony of Kenney who 
clearly elucidated how these production and sales figures 
would be helpful to the union in the course of collective 
bargaining. This, of course, was his testimony at the hear- 
ing and not statements made at the actual bargaining table. 
Aceording to Kenney NRNC, by getting the production 
figures, would be in a position to accurately evaluate em- 
ployer claims with respect to labor costs; apparently the 
sales figures were desired for the same reason. Accord- 
ingly, I find that production and sales figures here were 
relevant and necessary for the purposes of collective bar- 
gaining. 
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Respondents have raised a number of defenses in sup- 
port of their failure to furnish the requested information. 
At the February 11 meeting the point was made that the 
information had been requested by the International, 
namely NRNC, and not by the Locals which were the actual 
bargaining representatives. The simple answer to this is 
that the Locals had previously, during January, expressly 
requested the employer respondents to supply the informa- 
tion to the International to be collected for the benefit of 
the Locals. In view of the fact that NRNC had previously 
acted in behalf of the Locals in collective bargaining, I 
find that Respondents were on notice of the delegation of 
this field to the International. 3 


Some testimony was adduced to the effect that the ns 
formation was already in union hands. However, Respon- 
dents do not seriously contend that the detailed information 
sought by NRNC was available. The most that the Locals 
had was a seniority list and wage rates for a certain 
classification but there was no linking of employees by name 
with rates of pay. While testimony was adduced that the 
Locals could acquire this information by questioning their 
membership man by man, the cited decisions have in effect 
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disposed of this point adversely to Respondents. 


Some testimony was adduced by Red Blanket and 
Brooks-Seanlon demonstrating that the preparation in this 
information would have been time consuming and costly. 
According to Paymaster Williams, of Brooks-Scanlon, a 
test check made by him shortly before the present hear- 
ing disclosed that it would have taken one man working 8 
hours a day approximately 2614 days to prepare the in- 
formation sought by NRNC, based upon the procedure he 
followed in his test check. The charging parties contend 
that even if this figure were accepted, it is a minor matter 
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when contrasted with the loss of man-hours which would be 
caused by a breakdown in negotiations and a resulting 
strike. J am not aware that the Board has squarely passed 
upon this issue of a claimed unduly severe burden, finan- 
cial or otherwise, imposed upon an employer by preparing 
such data.** This would appear to be a matter for col- 
lective bargaining and conceivably the Board might deem 
it advisable, on a proper showing, to allocate the cost of 
obtaining the data so as to avoid the imposition of an un- 
fair burden on an employer. 


Brooks-Scanlon has contended that the contracts signed 
in November and December, 1954 constituted a waiver by 
Local 6-7 of its request for information. It stresses the 
fact that the contracts require the employer to furnish the 
union only with seniority lists, not oftener than every 6 
months, and further with wage schedules to be attached to 
the contract. 
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While the inclusion in the contract of this matter might 
be indicative of a resolution of the over-all issue between 
the parties, such is not the case on this record. Firstly, 
Sullivan informed Brooks-Scanlon that despite the execu- 
tion of the contracts the charges herein were not being 
withdrawn and were not being waived. Moreover, the 
record will not support a finding that there has been a 
clear unmistakable and unequivocal waiver of the right to 
this information. Cf. Hearst Corporation, 113 NLRB No. 
130; California-Portland Cement Co., 103 NLRB 1375; 
N. L. R. B. v. Hekman Furniture Co., supra; N. L. R. B. v. 
Item Co., supra, and Taylor Forge and Pipe Works, supra. 





16In Taylor Forge and Pipe Works, 113 NLRB No. 65, the Board found 
that the supplying of ‘‘reasonably available’’ information which was in 
existence was not unduly burdensome, and in Whitin Machine Works, 108 
NLRB 1537, the Board noted that there had been no showing that submission 
of the data would place an ‘‘unwarranted and undue burden’’ on the employer. 
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Respondents have also drawn attention to the fact that 
the General Counsel, prior to the issuance of the present 
complaint, had refused to issue a complaint against some, 
if not all, of Respondents based upon at least part of the 
subject matter litigated herein. The simple answer to this 
is that administrative action of this nature by the General 
Counsel is entrusted to his sole discretion and is in no way 
an adjudication on the merits. See e.g. National aa inal 
Corp., 96 NLRB 1387. 


I find that Respondents, including each of the respon- 
dent employers and PIRC as their agent, failed and re- 
fused on and after February 11, 1954, the date of the first 
meeting with the charging parties, to furnish the latter 
with the information requested in Form IWA-1 and that 
Respondents have thereby engaged in conduct violative of 
Section 8 (a)(5) and 8 (a) (1) of the Act.” 


IV. The effect of the unfair labor 
practices upon commerce 
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The activities of Respondents, including PIRC, as set 
forth in Section III above, occurring in connection with 
their business operations described in Section I above, 
have a close, intimate and substantial relation to trade, 
traffic and commerce among the several states and tend to 
lead to labor disputes burdening and obstructing commerce 
and the free flow thereof. | 


V. The remedy 


Having found that Respondents, including PIRC, = 
engaged in certain unfair labor practices, it will be reeom- 


17 In view of the clear failure to supply the information at the first meeting 
held on February 11, I deem it unnecessary and cumulative to decide whether 
there was a violation on an earlier date based upon PIRC correspondence. 
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mended that they cease and desist therefrom and that they 
take certain affirmative action designed to effectuate the 
policies of the Act. 


It has been found that Respondents refused to bargain 
collectively with the representatives of their employees by 
refusing, on request, to furnish said representatives with 
the information sought on Form IWA-1. I shall, there- 
fore, recommend that Respondents be ordered to cease and 
desist from engaging in such conduct and that, upon 
request, they furnish such data to the charging parties. 


In this respect, it is to be noted that the General Counsel 
and counsel for the charging parties are in disagreement 
as to the scope of the recommended order. The General 
Counsel seeks the order found in the Oregon Coast deci- 
sion supra. In that case the Board found that it was un- 
necessary to determine whether all of specific data sought 
in the 
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questionnaire under consideration was in fact relevant and 
necessary and, as a result, ordered the Respondents in that 
decision to supply ‘‘information which is relevant and 
necessary for purposes of collective bargaining.’ 


Counsel for the charging parties aptly points out in his 
brief that this type of order would still leave the question 
of precisely what information had to be submitted so in- 
definite as to make enforcement of the order difficult and 
urges that the recommended order call for the supplying of 
all the information sought on Form IWA-1. I believe there 
is merit in this position of the charging parties. 

The only questionable material, as indicated heretofore, 
is that calling for the annual production and sales totals 
and I have found that their production was demonstrated 
to be necessary and relevant for the purposes of collective 
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bargaining. Accordingly, the recommended order should 
encompass this area.*® 


Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, I make the following: | 


Conclusions of law 


1. Local 6-7 and Local 6-122, International Woodworkers 
of America, AFL-CIO, are labor organizations within the 
meaning of Section 2 (5) of the Act. 


2. Pine Industrial Relations Committee, Inc.; Brocks- 
Scanlon, Ine. ; Ponderosa Mouldings, Inc., d/b/a Ponderosa 
Lumber Sale: Philip Dahl and Sam J shason, Co- Partners, 
d/b/a Tite int Pine Mill; Red Blanket Lumber 
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Company, Inc.; and Philip Dahl and Harold D. Barclay, 
Co-Partners, d/b/a Harold Barclay Logging Company, are 
employers within the meaning of Section 2 (2) of the Act. 


3. The production, maintenance and transportation em- 
ployees of each employer respondent, excluding office cler- 
ical, professional and supervisory employees and guards, 
as more fully described in Section III of this report, con- 
stitute units appropriate for the purposes of collective 
bargaining within the meaning of Section 9 (b) of the 
Act?® 


4. Local 6-122 was on February 11, 1954 the oe 
representative of the employees of Red Blanket, and Local 
6-7 was on February 11, 1954 the exclusive sqonmacnlstive 





18 Qf course the Board may well arrive at a different conclusion on fs 
two aspects of the form, in which event the recommended order could readily 
be tailored accordingly to the type of order proposed by the General Counsel. 


19 As found, two separate units at Brooks-Scanlon are appropriate | and 
one unit of Tite Knot and Barclay employees is appropriate in the indicated 
classifications. 
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of the employees of the other employer respondents in the 
above described appropriate units for the purposes of 
collective bargaining within the meaning of Section 9 (a) 
of the Act. 


5. By refusing on February 11, 1954 and thereafter, to 
supply to the representatives of their employees certain 
information pertinent to collective bargaining, each of Re- 
spondents, including PIRC, has engaged in unfair labor 
practices within the meaning of Section 8 (a) (5) of the 
Act. 


1863 


6. By the aforesaid refusals to bargain, Respondents 
have interfered with, restrained and coerced employees in 
the exercise of the rights guaranteed by Section 7 of the 
Act and have thereby engaged in unfair labor practices 
within the meaning of Section 8 (a)(8) of the Act. 


7. By acting as the representative of its member respon- 
dents in the commission of the above violations 
of Section 8 (a) (1) and (5) of the Act, Respondent Pine 
Industrial Relations Committee, Inc., has likewise engaged 
in unfair labor practices within the meaning of Section 8 
(a) (1) and (5) of the Act. 


8. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 


9. Respondents have not engaged in unfair labor prac- 
tices within the meaning of Section 8 (a) (1) and (5) of the 
Act by failing to bargain in good faith concerning the pro- 
visions of a contract. 


10. Respondents Red Blanket, Tite Knot, Ponderosa and 
Brooks-Seanlon, have not discriminated with respect to the 
tenure of employment of employees and have not thereby 
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engaged in unfair labor practices within the meaning of 
Section 8 (a) (3) and (1) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, I recommend that each of Respondents, 
including PIRC, their officers, agents, successors and 
assigns shall: | 


1864 
1. Cease and desist from: 


(a) Refusing to bargain collectively with International 
Woodworkers of America, AFL-CIO, Local 6-7 and Local 
6-122, as the case may be, as the exclusive representative 
of their employees in the appropriate units, by failing and 
refusing to furnish said labor organizations on request 
with the information requested on Form IWA-1l. 


(b) In any like or related manner interfering with the 
efforts of the respective bargaining representatives to bar- 
gain collectively. | 


2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 


(a) Upon request furnish to International wbednomene 
of America, AFL-CIO, Local 6-7 and Local 6-122, as ‘the 
case may be, in writing, the information called for on Form 
IWA-1 with respect to each employee in the pee 
appropriate units. 


(b) Post at their installations, and in case of PIRC at 
its office, in the State of Oregon, copies of the notices 
attached hereto and marked Appendix A in the case of Red 
Blanket and Appendix B in the case of the other Respon- 
dents. Copies of said notices to be furnished by the 
Regional Director for the Nineteenth Region shall, after 
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being respectively signed by Respondents’ representatives 
be posted by the respective Respondents immediately upon 
receipt thereof and maintained by them for a period of 
sixty (60) consecutive days thereafter in conspicuous 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by 
Respondents to insure that said notices are not altered, 
defaced or covered by any other material. 
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(c) Notify the Regional Director for the Nineteenth 
Region in writing within twenty (20) days from the date 
of receipt of this Intermediate Report and Recommended 
Order, what steps Respondents have taken to comply 
herewith. 


It is recommended that unless on or before twenty (20) 
days from the date of receipt of this Intermediate Report 
and Recommended Order Respondents notify the afore- 
said Regional Director in writing that they will comply 
with the foregoing recommendations, the National Labor 
Relations Board issue an order requiring Respondents to 
take the action aforesaid. 


It is further recommended that the complaint be dis- 
missed insofar as it alleges that Respondents have engaged 
in unfair labor practices by refusing to bargain in good 
faith concerning the terms of a collective bargaining agree- 
ment and insofar as it alleges that Respondents Red 
Blanket, Tite Knot, Ponderosa and Brooks-Seanlon have 
discriminated with respect to the tenure of employment 
of employees. 


Dated this 28th day of March 1956. 


Martin S. BENNETT 
Martin S. Bennett 
Trial Examimer 


320 






















1866 
APPENDIX A 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 





We Wut Nor refuse to bargain collectively with In- 
TERNATIONAL Woopworkers or America, AFL-CIO, 
Loca 6-122, as the exclusive representative of our ‘em- 
ployees in the appropriate unit described below, by 
failing and refusing to furnish to said union informa- 
tion pertinent to collective bargaining which was re- 
quested by the union in Form IWA-1 on or avout 
December 21, 1953. 


We Wut furnish the above-named union the eheae: 
tion requested in order that it may properly discharge 
its function as the statutory representative of the em- 
ployees in said unit. The bargaining unit is: 





All production, maintenance and transportation 
employees of Red Blanket Lumber Company, Inc., 
excluding office clerical, professional and super- 
visory employees and guards. | 


Rep Buanxet Lumser Company, Inc. 
(Employer) | 


(Representative) (Title) 
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Pine InpustriaL Revations Committees, Inc. 
(Employer Association) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


1867 


APPENDIX B 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


We Wut Nor refuse to bargain collectively with Iy- 
TERNATIONAL WoopworKErRS oF America, AFL-CIO, 
Loca 6-7, as the exclusive representative of our em- 
ployees in the appropriate unit described below, by 
failing and refusing to furnish to said union informa- 
tion pertinent to collective bargaining which was re- 
quested by the union in Form IWA-1 on or about 
December 21, 1953. 


We Witt furnish the above-named union the informa- 
tion requested in order that it may properly discharge 
its function as the statutory representative of the em- 
ployees in said unit. The bargaining unit is: 
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(The description of the bargaining unit for each 


respondent employer shall be that found in Sec- 
tion III of this report.) 


(Representative) (Title) 


Pine InpustriaL Revations CoMMITTEE, hres 
(Employer Association) 


(Representative) (Title) 


This notice must remain posted for 60 days from the pte 
hereof, and must not be altered, defaced, or covered by al 
other material. 











G. C. Ex. Nos. 1-R, 1-S 


General Counsel’s Exhibit No. 1-R 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINETEENTH REGION 


Pine Inpustriat Retations Commit tes, Inc., 
Brooks-Scan1on, Inc., 

Ponverosa Movu.prnes, Inc., dba 

Ponperosa LUMBER SALES, 

Puiu Daxt and Sam JoHunson, Co-partners, 
dba Tire Knot Pine Mr, 

Puiu Dani and Harotp D. Barcuay, 
Co-partners, dba Barctay Loccine Company 


and Case No. 36-CA-486 
Rep Buanket LumsBer Company, Inc. 
and Case No. 36-CA-627 


INTERNATIONAL WOODWORKERS OF AMERICA, 
Locau Untons 6-7 and 6-122, CIO 


ANSWER OF RED BLANKET LUMBER COMPANY, 
INC. 


Ix 


About 51 out of a total crew of about 79 returned perma- 
nently to work as their departments opened between June 
24, 1954, and July 2, 1954. 





General Counsel’s Exhibit No. 1-S 
ANSWER OF PONDEROSA MOULDINGS, INC. 


* * > * co * # bd * * 
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G. C. Ex. Nos. 1-8, 1-T 


vilt 


About September 6, 1954, certain employees filed a de- 
certification petition against Local 6-7, and about Septem- 
ber 14, 1954, this Company filed its own petition for a rep- 
resentation election. This Company has not recognized 
Local 6-7 as the agent for its employees since that date. 
We have had no communication of any kind from Local 6-7 
or the International since September 18, 1954. Only about 
fourteen out of a total crew of about one hundred were not 
permanently at work by September 20, 1954. : 


Ix 


About September 20, 1954, Local 6-7 withdrew its picket 
lines, and on that date about eight former employees ‘ap- 
plied for work. By that time, they had been permanently 
replaced for failure to return to work within a reasonable 
time after this Company had resumed work. No individual 
was replaced because of his participation in the strike. 
Each who applied for work was told that he would be given 
preference when work became available. Two were rehired 
in 1954. Three others were offered jobs in 1954 but did 
not accept work. ! 





General Counsel’s Exhibit No. 1-T 


ANSWER OF PHILIP DAHL AND SAM JOHNSON, 
CO-PARTNERS, dba TITE KNOT PINE MILL | 


* * * * * s * * R ge 


Vill 


About September 20, 1954, Local 6-7 withdrew its picket 
lines, and on that date several former employees applied 
for work. By that time, they had been permanently ‘re- 
placed for failure to return to work within a reasonable 
time after this company had resumed work. No individual 
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was replaced because of his participation in the strike. 
Each who applied for work was told that he would be given 
preference when work became available. Several have 
been rehired. About 10 out of a total crew of about 33 
were not permanently at work by September 20, 1954. 





General Counsel’s Exhibit No. 1-U 


ANSWER OF PHILIP DAHL AND HAROLD D. BAR- 
CLAY, CO-PARTNERS, dba BARCLAY LOGGING 
COMPANY 


Til 


In 1954 this Company was struck by Local 6-7. Full em- 
ployment was soon resumed, and every former employee 
who applied for his job was rehired. About three out of a 
crew of about thirty did not return. 





General Counsel’s Exhibit No. 2-A 
ARTICLES OF INCORPORATION 


OF 
PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
* s a e . s o a 2 * 
Articie II. 


This corporation is organized as a non-profit corporation 
and does not propose to engage in any occupation, business 
or pursuit which will result in a remunerative profit to it- 
self or its members. The objects and purposes for which 
this corporation is formed are: 

* * a eg 2s * Re e * * 

4. To represent its members in connection with their re- 
lations with each other, with their employes and with the 
public. 
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General Counsel’s Exhibit No. 2-B 


AMENDED BY-LAWS 
OF ! 
PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 


* * * 2 * * * * * | * 


Section 6-a. It shall be the duty of the trustees to secure, 
to the fullest extent possible, cooperation among the mem- 
bers of the corporation with respect to the handling of 
labor problems with the object of preserving and promot- 
ing industrial peace, of establishing, promoting and main- 
taining fair and friendly relations between employer mem- 
bers and their employes, and of securing such uniformity 
in said relations as is practicable. To that end the trustees 
may advise the members from time to time of those labor 
policies which in their opinion are best calculated to effec- 
tuate such objects, but no such labor policy may be ap- 
proved or promulgated except by the vote of three-quarters 
of the number of trustees. 


Section 6-b. The trustees may, upon request of ‘any 
members, advise and assist the member in his negotiations 
with respect to labor matters and may designate anes, 
agents or committees for that purpose. : 


Each member shall advise the secretary of the pentlenisy 
of any negotiations relating to labor matters and the gen- 
eral subject of such negotiations and of any labor ie 
and the nature of such dispute. 


Section 6-c. Whenever a member completes negotiations 
regarding the terms of any proposed working agreement 
with the representative of his employes, he shall file a copy 
of said agreement with the Secretary and should not exe- 
cute nor become committed to it until either (A), an au- 
thorized representative of Prine Inpusrriat Reations Com- 
MITTEE, Inc., has acknowledged receipt of it and advised 
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the member his opinion as to the wisdom or otherwise 
thereof, or (B), until ten days shall have elapsed since the 
filing of the agreement with the Secretary. (As amended 
October 6, 1942) 


Section 6-d. The powers, duties and functions conferred 
upon the trustees by this paragraph (6) are advisory only. 
No member shall be bound to follow any advice given or to 
conform to any statement of labor policy adopted or pro- 
mulgated by the trustees; no member who by vote or other- 
wise had participated in the adoption of a statement of 
labor policy or in the giving of advice shall be deemed to 
be bound by any such policy or advice in dealing with the 
representatives of his own employes, it being the intention 
that each member shall be free from any obligation which, 
by reason of his membership or by reason of any vote or 
action as a member or trustee, would interfere with his 
bargaining collectively, freely, and in good faith with rep- 
resentatives of his own employes when required by law and 
requested by said representatives. 





General Counsel’s Exhibit No. 6-A 


INTERNATIONAL WOODWORKERS OF AMERICA 


December 21, 1953 
Gentlemen: 


In order that our Union may formulate construetive pro- 
posals for intelligent collective bargaining, we are enclos- 
ing Form IWA-I requesting specific information as an aid 
to 1954 negotiations. 

We ask that you eomplete Form IWA-1 and return to 
this office in the enelosed self-addressed envelope not later 
than January 30, 1954. 
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Sufficient forms are enclosed to provide you with a copy 
for your files. 


A guide for completing Form IWA-1 is attached. 
Your efforts in making this information available to us 
is appreciated. 


Very truly yours, 


A. F. Harrune : 
A. F. Hartung, Chairman — 
Northwest Regional Negotiating Committee 
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General Counsel’s Exhibit No. 6-B 


GUIDE FOR COMPLETING FORM IWA-1 
Column Explanation: 
(1) Name—Please list, alphabetically, last name first. Initials will suffice for first jod middle names. 
Break down list of names into operations of company. 
For example, list all Logging workers and then 
Sawmill, etc., as shown on sample below. 


Show only hourly rated production workers on this report. List only the workers i in the unit of 
operation covered by this Union's certification. 


(2) Classification—Show job classification as it presently appears on pel or show com- 
bination of jobs at which individual works regularly. 


(3) Hourly Rate—This is straight time rate as shown on payroll record. 


(4) Seniority—Merely put check mark (#7) in column which indicates most aes the length of 
Service with the company. 


(5) Holidays—Again, just a check mark ( #) in proper column showing total paid holidays in 1953. 
If paid less number of holidays than total called for in the contract nee state, briefly, the 
reason for less bolidays in “Remarks” column (9) 


(6) Waecations—Check mark (#) in column indicating paid vacation period in 1953. If paid less 
vacation time than called for under the contract please state briefly the reason for less vacation 
in “Remarks” column (9). 


(7) Total Hours Actually Worked—From payroll record but excluding any paid time for which 
no work was performed (holiday, vacation, etc.)—total hours for 1953. 


(8) Total Wages Recelved—From payroll record. Should be same as “gross” paar to Income 
Tax Department. 


(9) Remarks—To be used mostly as explaining any differences in Column 5 ani 6. However, use 
whenever considered necessary. ! 


Note—On the first line of the first sheet is a completed example of what information is desired and how 
it may be en 


Please number total sheets used and staple before mailing. 
Please sign sheet 1 in space provided. 
All mailing costs will be paid by International Woodworkers of America. | 
If there are any questions, please address inquiry to Research Department, 4i8 Governor Bldg., 
Portland 4, Oregon, or call Portland BRoadway 5687, Ext. 16. 
Please return completed forms not later than January 30, 1954. | 
Extra forms are enclosed for your own files. 
Thank you. 
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APPENDIX 


LATIONS Boar 
i 
4 
“a 
ss 
Ctnary 


Ferm FWA-3 


INTERNATIONAL WOODWORKERS OF AMERICA 
438 Geverver Belding, Perttend 4, Oregon 


627 
OPCW oem ag £0 


Lbs 


LABOR RE 


Compeny — 


TtONA 
4G 
Fe, 


Hamg Offer Lowstion — 


Sebaldleries and/or Locations covered by thin repart 


Sigqreture: The completed mtermetion on his Ferm 2 aceurate te the best of cur bowindga 


Sqrature (Responsible Official) Pasitien in Campuasry 

ee eee 

a Es 

ae eee ee ee 
Penden | +/ 2] >]e/elol7 | of s [2] 9| 


& jtm2 | ams! 
(Geempte) 
man | oe tm | | NT 











& 
XS) 


/\ 








G. C. Ex. No. 7 


General Counsel’s Exhibit No. 7 


INTERNATIONAL WOODWORKERS OF AMERICA 


January 14, 1954 
Gentlemen: 


On or about December 31, 1953, you were mailed, _ 
this office, some Form IWA-1’s which you were requested 
to complete, and return back to us not later than J i 
30, 1954. 


We are sending you this reminder letter that only ‘two 
weeks remain for complying with our request. We trust, 
therefore, that you are either already working on this ee 
ect or in the process of doing so. | 


If, for any reason, your Company has not received thous 
Forms please advise by return mail and we will send you 
another set. | 


The information requested on Form IWA-1 is dhackdtaly 
essential for an intelligent and constructive approach to 
our collective bargaining process this year. And, as such, 
under NLRB and Court interpretation of the National 
Labor Relations Act you will be expected to comply within 
the time limit established. 


Your efforts toward meeting the requirements in this re- 
gard are appreciated. 


Yours very truly, 


A. F. Hartune 
A. F. Hartung, Chairman | 
Northwest Regional Negotiating Committee 
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General Counsel’s Exhibit No. 8 
INTERNATIONAL WOODWORKERS OF AMERICA 


January 22, 1954 
Gentlemen: 


A goodly number of Forms IWA-1’s are now being re- 
ceived as we approach the January 30th deadline. 

In our analysis of this material for determining definite 
points for 1954 negotiations, please be advised that all in- 
formation received shall be considered confidential and all 
companies shall appear as ‘‘A’’, ‘*B’’, **C’’, ete. The code 
for such letters shall remain in our personal possession 
and will not be divulged to any outside interest. 

If your Forms have not yet been mailed we trust they 
may be expected in this office during the coming week. 


Yours very truly, 


A. F. Hartune 
A. F. Hartung, Chairman 
Northwest Regional Negotiating Committee 








G. C. Ex. No. 9 


General Counsel’s Exhibit No. 9 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 
P. o. BOX 150 PHONE 2-3431 
KLAMATH FALLS, OREGON 


January 4, 1954 


To Memsers Pine Inpustriat Revations Commrrtee, Inc. 

Having Contracts With Local Unions Affiliated With 
Kuamata Basin Districr Counciz, [WA-CIO 
Cauirornia District Counc, IWA-CIO 


No. 1 


Re: IWA Negotiations 
(Opening Guns) 


Gentlemen: 


Several member companies have reported receipt of ques- 
tionnaires from the Portland office of the IWA seeking in- 
formation on each employe involving name, job classifica- 
tion, rate of pay, seniority, 1953 hours worked, and 1953 
earnings, holidays, vacations, etc. In addition, informa- 
tion is sought as to home office and branch office addresses, 
and detailed information, by products, on production rec- 
ords and dollar realization. The IWA says the informa- 
tion is needed by January 30 so that it will help them form 
negotiating policies. 

Despite the indicated urgent need, we suggest that | you 
do nothing about the questionnaire until you have heard 
more from this office on the subject. We expect to confer 
with legal advisors, and to consult with other industry rep- 
resentatives this week. The questionnaire will be dis- 
cussed ! 

Offhand, we would say that any one of the questions 
might have to be answered as collective bargaining may 
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proceed. Your cooperation with this union shotgun bom- 
bardment—used as a softening process against you—would | 
not, we believe, be required of you by law. The union can | 
get—from their own sources—all of the information ex- 

cept production and realization figures if they want to dig 

hard enough. We would hazard a guess that Form IWA-1 | 
is the preliminary to a proposal for a jointly sponsored 

survey. | 


Yours very truly, 
C. L. Irvine 
C. L. Irving, Secretary 
CLI/kg 


Copies to All Members and 
The Mailing List 





General Counsel’s Exhibit No. 10 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 


P. o. BOX 150 PHONE 2-3431 
KLAMATH FALLS, OREGON 
January 13, 1954 


To Memsers Pine Inpustriat Rextations Comnrrres, Inc. 

Having Contracts With Local Unions Affiliated With 
Kuamatx Bastn District Councrn, IWA-CIO 
Catirornia District Counciz, IWA-CIO 


Re: **IWA-1’’ 
Gentlemen: 


Our Bulletin No. 1, 1954, dealt with the above subject. 
You were advised to do nothing on the International Union 
request until further advice from this office. 
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After study and consultation, we list the Siosmns ater 
notives in the order of our preference: 


> 1. Ignore the request for information by filing without 
reply. 
2. If you feel impelled to reply, we recommend the fol- 
lowing text—with copy to this office. 


‘*Mr. A. F. Hartung, Chairman | 
IWA Northwest Regional Negotiating Committee - 
International Woodworkers of America ; 
418 Governor Building 

Portland 4, Oregon 


We have your communication of December 21, 1953. 
This company is unwilling to supply you with the i in- 
formation requested. 


Yours very truly, 


(Company Name) 


BAY sa nak tad esis cho ek Neh i” 
ee PIRC : 


In outlining the above approaches, we reiterate that: the 
local union or its agent may be entitled to some of this in- 
formation at some future time from some companies. There 
are sound reasons for refusal to give it to a third party 
now. The Guaranteed Annual Wage issue in 1955 may 
need to be started now. 


If, despite this advice, you wish to accommodate the! In- 
ternational Committee, please consult this office for further 


argument. 
Yours very truly, 
C. L. Irvine 
C. L. Irving, Secretary 
CLI/kg 


ec Association Secretaries 
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General Counsel’s Exhibit No. 16-A 


Brooxks-Scanton Inc. Jan, 23, 1954 
Name of Company 


Box 1111, Bend, Oregon 
Mailing Address 


Dear Sirs: 


Local Union No. 6-7, I.W.A. hereby notifies you, in accord- 
ance with the termination and revision provision of the 
working agreement which exists between this Local Union 
and your Company, that this Local Union desires revisions 
and amendments in the working agreement as follows: 


1. A GeneraL Wace INCREASE 


The amount to be determined from an analysis of con- 
ditions within the industry and other pertinent factors, 
including information to be submitted on Form IWA-1. 


2. CoRRECTION OF [NEQUITIES IN JOB Rates. SucH CogREc- 
TIONS TO BE BAsED ON Aa JOB ANALYSIS PROGRAM TO BE 
Mave JorinTLy BETWEEN THE COMPANIES AND THE UNION 
Wirs THE Cost or SucH ANALYSIS TO BE BORNE BY THE 
CoMPANIES 


3. Vacations 


Add a clause to the present vacation article to provide 
three weeks’ paid vacation after five years’ seniority. 


In order that our Union may proceed intelligently and con- 
structively in the 1954 Negotiations, Forms IWA-1, mailed 
to you from the International Union’s office on December 
31, 1953, must be returned to the International office, as. 
directed in the instructions, not later than January 30, 1954. 


This Local Union No. 6-7, I.W.A. notifies you that the [WA 
Northwest Regional Negotiating Committee has sole au- 
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thority to represent it in all negotiations on the proposed 
amendments and revisions stated above and also on all 
negotiations on any amendments or revisions requested by 
you or your representatives. Any departure from this’ 
stipulation must be in writing to you over the signature of 
the Northwest Regional Negotiating Committee. 


Any additional revision or amendment which this Local 
Union desires shall not be a subject of negotiations by’ the 
above-mentioned committee. The Local Union retains the 
right and privilege of meeting with you or your represen- 
tatives on these matters. 


Any proposed settlement reached by you or your represen- 
tatives with the Northwest Regional Negotiating Com- 
mittee will be subject to ratification or rejection by ref- 
erendum vote of the membership involved, conducted by 
the Northwest Regional Negotiating Committee. 


Jack KE. CHAMBERS ; 
Signature 


6-7 IWA CIO Woods Sub Local 
Local Union No. 


ec: IW of A 
District Council 





General Counsel’s Exhibit No. 16-C 


Ponperosa LUMBER SALEs Jan, 23, 1954 ; 
Name of Company | 


P.O. Box B, Redmond, Oregon 
Mailing Address 


Dear Sirs: 


Local Union No. 6-7, I.W.A. hereby notifies you, in accord- 
ance with the termination and revision provision of the 
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working agreement which exists between this Local Union 
and your Company, that this Local Union desires revisions 
and amendments in the working agreement as follows: 


1. A Genera WaGE INCREASE 


The amount to be determined from an analysis of con- 
ditions within the industry and other pertinent factors, 
including information to be submitted on Form IWA-1. 


2. CoRRECTION OF INEQUITIES IN Jos Rates. SucH CorrReEc- 
TIONS TO BE Basep oN a Jos ANALYSIS PROGRAM TO BE 
Mave JornTtTLy BETwEEN THE COMPANIES AND THE UNION 
Wirs THE Cost oF SucH ANALYSIS TO BE BORNE BY THE 
CoMPANIES. 


3. VacaTIONs 


Add a clause to the present vacation article to provide 
three weeks’ paid vacation after five years’ seniority. 


In order that our Union may proceed intelligently and con- 
structively in the 1954 Negotiations, Forms IWA-1, mailed 
to you from the International Union’s office on December 
31, 1953, must be returned to the International office, as 
directed in the instructions, not later than January 30, 1954. 


This Local Union No. 6-7, I.W.A. notifies you that the IWA 
Northwest Regional Negotiating Committee has sole au- 
thority to represent it in all negotiations on the proposed 
amendments and revisions stated above and also on all 
negotiations on any amendments or revisions requested by 
you or your representatives. Any departure from this 
stipulation must be in writing to you over the signature of 
the Northwest Regional Negotiating Committee. 


Any additional revision or amendment which this Local 
Union desires shall not be a subject of negotiations by the 
above-mentioned committee. The Local Union retains the 
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right and privilege of meeting with you or your represen- 
tatives on these matters. 


Any proposed settlement reached by you or your represen- 
tatives with the Northwest Regional Negotiating Com- 
mittee will be subject to ratification or rejection by ref- 
erendum vote of the membership involved, conducted by 
the Northwest Regional Negotiating Committee. 


Jack E, CHAMBERS 
Signature 


6-7 IWA CIO 
Local Union No. 
ec: IW of A 
District Council 





General Counsel’s Exhibit No. 16-D 


Jan. 23, 1954: 
Tire Knot Pine Mr ! 
Name of Company 


Redmond, Oregon 
Mailing Address 


Dear Sirs: 


Local Union No. 6-7, I.W.A. hereby notifies you, in accord- 
ance with the termination and revision provision of! the 
working agreement which exists between this Local Union 
and your Company, that this Local Union desires revisions 
and amendments in the working agreement as follows: 

1. A GeneraL Wace INCREASE : 
The amount to be determined from an analysis of con- 
ditions within the industry and other pertinent factors, 
including information to be submitted on Form IWA-1. 
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2. CoRRECTION OF INEQUITIES IN JOB Rates. SucH CoRREc- 
TIONS TO BE Basep ON a JOB ANALYSIS PROGRAM TO BE 
MavDE JOINTLY BETWEEN THE COMPANIES AND THE UNION 
Wir THE Cost oF SucH ANALYSIS TO BE BORNE BY THE 
CoMPANIES. 


3. VacaTions 


Add a clause to the present vacation article to provide 
three weeks’ paid vacation after five years’ seniority. 


In order that our Union may proceed intelligently and con- 
structively in the 1954 Negotiations, Forms IWA-1, mailed 
to you from the International Union’s office on December 
31, 1953, must be returned to the International office, as 
directed in the instructions, not later than January 30, 1954. 


This Local Union No. 6-7, I.W.A. notifies you that the [WA 
Northwest Regional Negotiating Committee has sole au- 
thority to represent it in all negotiations on the proposed 
amendments and revisions stated above and also on all 
negotiations on any amendments or revisions requested by 
you or your representatives. Any departure from this 
stipulation must be in writing to you over the signature of 
the Northwest Regional Negotiating Committee. 


Any additional revision or amendment which this Local 
Union desires shall not be a subject of negotiations by the 
above-mentioned committee. The Local Union retains the 
right and privilege of meeting with you or your represen- 
tatives on these matters. 


Any proposed settlement reached by you or your represen- 


tatives with the Northwest Regional Negotiating Com- 
mittee will be subject to ratification or rejection by ref- 
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erendum vote of the membership involved, conducted by 
the Northwest Regional Negotiating Committee. 


Jack K. CHAMBERS 
Signature 


6-7 IWA CIO 
Local Union No. 
ec: IW of A 
District Council 


General Counsel’s Exhibit No. 16-E 
Jan. 21, 1954. 


REDBLANKET Lr. Co. 
Name of Company 


P.O. Box 1154, Eaglepoint, Ore. 
Mailing Address 


Dear Sirs: 


Local Union No. 6-122, I.W.A. herebynotifies you, ini ac- 
cordance with the termination and revision provision of 
the working agreement which exists between this Local 
Union and your Company, that this Local Union desires 
revisions and amendments in the working agreement as 
follows: | 


1. A GENERAL WAGE INCREASE 


The amount to be determined from an analysis of con- 
ditions within the industry and other pertinent factors, 
including information to be submitted on Form IW4A-1. 


2. CoRRECTION oF INEQUITIES IN Jos Rates. SucH Correc- 
TIONS TO BE Basep on a Jos Awnatysis PRoGRAM TO BE 
Mave JoInTLy BETWEEN THE COMPANIES AND THE UNION 
WITH THE Cost or SucH ANALYSIS TO BE BoRNE BY THE 
CoMPANIES. 
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3. VacaTIONS 


Add a clause to the present vacation article to provide 
three weeks’ paid vacation after five years’ seniority. 


In order that our Union may proceed intelligently and con- 
structively in the 1954 Negotiations, Forms IWA-1, mailed 
to you from the International Union’s office on December 
31, 1953, must be returned to the International office, as 
directed in the instructions, not later than January 30, 1954. 


This Local Union No. 6-122, I.W.A. notifies you that the 
IWA Northwest Regional Negotiation Committee has sole 
authority to represent it in all negotiations on the pro- 
posed amendments and revisions stated above and also on 
all negotiations on any amendments or revisions requested 
by you or your representatives. Any departure from this 
stipulation must be in writing to you over the signature of 
the Northwest Regional Negotiating Committee. 


Any additional revision or amendment which this Local 
Union desires shall not be a subject of negotiations by the 
above-mentioned committee. The Local Union retains the 
right and privilege of meeting with you or your represen- 
tatives on these matters. 


Any proposed settlement reached by you or your represen- 
tatives with the Northwest Regional Negotiating Com- 
mittee will be subject to ratification or rejection by ref- 
erendum vote of the membership involved, conducted by 
the Northwest Regional Negotiating Committee. 


Caitr W. CaRRoLL 
Signature Financial Sec. 


Local 6-122, I.W.A. C.1.0. 
Local Union No. 
ec: IW of A 
District Council 


G. C. Ex. No. 17 


General Counsel’s Exhibit No. 17 


RED RLANKET LUMBER COMPANY, INC. 
MANUFACTURERS OF FIR AND PINE LUMBER 
Mill 
P. O. Box 117—Phone 2151 
Prospect, Oregon 


Office ) 
P. O. Box 1154—Phone 401 
Eagle Point, Oregon 


January 18, 1954 


Mr. A. F. Hartung, Chairman 
IWA Northwest Regional Negotiating Committee 
International Woodworkers of America 

418 Governor Building 

Portland, Ore. 


Dear Sir; 


We have your communication of December 21, 1953. 


This company is unwilling to supply you with the informa- 
tion requested. , 


Yours very truly, 


Rep BuanxKer Laer. Co. 
/s/ Wiruuarp Marrson 


ec: Pine Industrial Relations Committee, Inc. 
1111 Walnut Ave. 
Klamath Falls, Ore. 





G. C. Ex. No. 20-B 


General Counsel’s Exhibit No. 20-B 
(To be rewritten on company stationery) 
Local Union No. .......... , LWA-CIO 


Gentlemen: 


In previous correspondence as the result of your opening 
wage and vacation clauses in our contract, you were told 
that advice as to how we wished to be represented in 
negotiations would come to you at a future date. We indi- 
cated that an initial meeting with your representatives 
might assist us in reaching a decision. 


That initial meeting was held on February 11. We wish 
to take this opportunity of expressing our appreciation of 
the courtesy shown us by your representatives. 


A copy of this letter is going to Pine Industrial Relations 
Committee, Inc. It will serve as authorization to an Em- 
ployer Committee to represent us in negotiations. The 
authorization is for the purpose of recommendation only, 
and is subject to revocation—in whole or in part—at any 
time. We reserve the right to accept, modify, or reject a 
recommendation. 
Yours very truly, 


(Company Name) 


ec Pine Industrial Relations Committee, Inc. 
P. O. Box 150 
Klamath Falls, Oregon 


IWA Northwest Regional Negotiating Committee 
418 Governor Building 
Portland 4, Oregon 








G. C. Ex. No. 22-B 


General Counsel’s Exhibit No. 22-B 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 


P. o. Box 150 PHONE 2-3431 
KLAMATH FALLS, OREGON | 
March , 1954 


IWA Northwest Regional Negotiating Committee 
International Woodworkers of America, CIO 

418 Governor Building 

Portland 4, Oregon 


Attention Mr. J. E. Dicey 


Gentlemen: 


* * bd * * * * * * : Ls 


Propucrion, Markets, aNp Price TRENDS 


During 1953 negotiations, your committee laid great stress 
on ‘‘to date this year’’ comparisons to a similar period 
in 1952. We pointed out that other factors, including 
weather and a desire to extract the maximum from the 
market, could affect this picture. Using a similar ‘‘identi- 
cal mill’’ list comparison, however, with performance ‘‘to 
date this year’’ in 1954 as compared to 1953, we find Doug- 
las fir area production, orders, shipments, unfilled order 
files, and inventories down. In the Western pine produc- 
ing area, production, orders, shipments, and unfilled order 
files are down, but inventories have increased nearly 15%. 
This would indicate that a shaking out process is further 
along in the West Coast fir area than is the case in the 
Western pine producing area, and that employers involved 
in these negotiations have some troubles ahead in reducing 
inventory. 


An analysis of price trend reports in the West Coast aa 
las fir producing area would reveal that the realization of 
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‘identical mills’? in December 1953 was $6.13 under the 
1953 average; that the 1953 average was $5.79 under the, 
1952 average, and $7.44 under the 1951 average. An 
analysis of price trends in indexes released for the Western 
pine producing area will show that the Ponderosa pine 
index has been in a ‘‘stop and start’’ decline since it 
reached its peak in June 1953, and that the index had 
dropped by $5.11 in January 1954. From July 1953 to 
January 1954, the Sugar pine index dropped $3.18. The 
Larch-Douglas fir index, reflecting the earlier difficulties in 
the West Coast Douglas fir area, reached a peak in April 
1951, and has shown a steady decline ($10.56) to January 
1954. The White fir index showed a similar trend by 
dropping $14.31 since May 1951. 


* * * * co * bad * ® * 


Yours very truly, 


EMPLOYERS’ NEGOTIATING COMMITTEE 
By Pine Industrial Relations Committee, Ine. 


By C L Irvine 


General Counsel’s Exhibit No. 23-B 
PINE INDUSTRIAL RELATIONS COMMITTEE, INC, 


Klamath Falls, Oregon 
March 18, 1954 
For IMMEDIATE RELEASE 


A PIRC employers committee rejected ITWA-CIO 
demands in a meeting on March 12, 1954, while offering to 
recommend extension of contracts, without change, until 
April 1, 1955, according to C. L. Irving, spokesman for the 
employer group. The IWA’s Northwest Regional Nego- 
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tiating Committee rejected the emyloyer proposal, but the 
offer was reaffirmed by an employer letter dated March 17. 


* * * * * # a * * tt 


The PIRC letter cites industry figures on lower produc- 
tion, shipments, orders, unfilled order files, and increased 
inventories as danger signals to the industry’s economy. 
It points to reduced, and still falling, industry realization 
as reflected by price indexes. Government reports are used 
to establish a sharply narrowed profit margin and state 
(California and Oregon) and federal reports to establish 
the already high status of lumber wage rates and weekly 
pay. It asserts that unemployment will increase if wages 
are upped against narrowed and still narrowing profit 
margins. 





General Counsel’s Exhibit No. 37 
CLARIFICATION OF UNION DEMANDS 
I—WacEs 


A general, across-the-board, wage increase to all 
hourly and piece rate workers. | 


In the absence of information requested on Form 
IWA-1, and the Employer’s refusal to provide the 
same, the Union is establishing a figure of 121%4 cents 
per hour as the wage demand at this time. 


The establishing of a specific wage a at 
this time is solely for the purpose of fulfilling the 
requirement under the National Labor Relations 
Act and is in no way to be construed as waiving the 
Union’s request for information on Form IWA-1 or 


withdrawing it. | 


The information is still necessary in order for 
the Union to act intelligently in these negotiations. 
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II—(A) Correct Present Jos Rate [NEQuITIES 
* * & * e 2 * * * * 
(B) Conpuct a Jos ANALYSIS OF THE INDUSTRY 


T1J—Vacarions 





General Counsel’s Exhibit No. 38-A 
UNION DEMAND NO. 1 


A GeneraL, Across-THE-Boarp WacE INCREASE oF 1214 
Cents Per Hour 


The Union proposes that it receive a general across-the- 
broad wage increase to compensate for the increased cost- 
of-living since April 1952 (2%) or approx. 442¢—ave. 217% 
Industry as well as an increase approximating the prob- 
able rate of increase in output per manhour for the econ- 
omy as a whole—4-percent annually. (B.D.S.) A 6-percent 
increase, over-all, on the present straight-time average 
hourly earnings. (Not 100% = but 8&¢) 


National productivity. 


This does not mean that the wage increase in a par- 
ticular company or in this industry should be geared 
to the trend of productivity in the company or industry. 
It does mean that, over periods of time, the average rate 
of increase should be about the same as the average rate 
of increase of productivity in all sectors of the economy. 


Industry productivity. 


While it is the Union’s opinion that a part of the 
wage increase should be based on the productivity of the 
over-all economy of the nation, it is also cognizant of the 
fact that it should be constantly aware of and study the 
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productivity status in this industry. Form IWA-1 was 
designed to help the Union in this respect. : 


Measuring productivity. 


To measure productivity over large and complex areas 
of this industry is a major problem. While a single 
over-all index of production is usually desirable, this 
industry produces a number of products that normally 
shift in relative importance over a period of time. Com- 
pilation of a single production index covering many 
products thus must involve the use of some technique to 
take into consideration the different kinds of production 
both at the same time and over different periods of time. 


Excluding Supr.-Maint. Overhead Exp. 


It is necessary also to define the groups of persons whose 
labor is to be related to production. (Form IWA-1) 


It is also necessary to account for time spent in produe- 
tive activity. (Actually work—not time paid for. a oli- 
days... Vacations) (Form IWA 1) 


In this industry the efficiently operated — have 
maintained stable labor costs despite any wage increases 
that have been given. This has been due to the labor pro- 
ductivity increases that the companies have obtained. In 
other words, the unit labor cost has actually been reduced. 


Normally there will be only three avenues for the 'dis- 
tribution of such reduction in costs. The saving may be 
used to increase wages, to increase profits, to lower prices, 
or it may find an outlet in some combination of all these 
three. We favor the last avenue. 


Industry expansion indicates business must be good. 


This industry has greatly increased its production levels 
over recent years. Proof of this lies in the fact that existing 
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plants have been greatly expanded and that many new 
plants have come into existence. This has meant more 
modern equipment and improvement in manufacturing 
techniques in some instances. The expansion of production 
indicates a favorable market for the industry’s products 
and this, in turn, has made funds available both for re- 
search, for changes in techniques and for equipment. 
Therefore, there is a degree of association between changes 
of production and productivity. 


Furthermore, with widening markets and rising produc- 
tivity, profit margins before taxes year after year have 
become somewhat larger as the pricing policy of the in- 
dustry is based on current demand. Taken altogether, these 
conditions create a climate favorable to an upward revi- 
sion in wages. 


Of course there are a number of reasons for increased 
productivity in this industry, but we are concerned only 
with the worker’s contribution at this time. 


The average worker today is better trained, better edu- 
cated and healthier than workers in early periods, and so 
is better fitted to contribute to our economic life. This 
improvement is a consequence of economic environment, 
which in turn is the product of current levels of produc- 
tivity in this nation. 


The relationship between high productivity and mass 
production is an important factor. High levels of produc- 
tivity have created high levels of national income, which, 
in turn, has helped to make mass markets possible. These 
have enhanced the opportunities for large scale manufac- 
ture which has had its effects on productivity. Increased 
productivity in our industry has led to less people being 
employed and less hours of work. (Exhibit 6) It is for 
this reason that the weekly and annual earnings of our 
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people are a primary concern to this Union at this time. 
Hours dropped 13% employment dropped 8%, productivity 
Increased—14.5—1952—13.4—1953—1.1 Man Hours Less. 


Annual earnings are greatly influenced by regularity of 
employment. Jobs in many of the companies and in vari- 
ous segments of this industry, with high hourly rates, are 
yielding rather low and variable annual incomes because 
of the irregularity of the work. It was the desire and in- 
tent of this Union to make a formalized study in this 
regard so as to be able to approach the problem more con- 
structively in these negotiations. It is another instance 
in which the Form IWA-1 as regards the total hours 
worked and the total earnings of the employees was an 
important factor. Once again, the Employer’s refusal to 
provide us with this information has made it impossible 
for us to study this problem in an intelligent manner and 
negotiate on it more constructively. 


Irrespective of this, however, the situation undlertines 
the need for a maximum effort to regularize employment 
and production in this industry. Only a handful of com- 
panies in this industry have already achieved a high de- 
gree of stability of employment with profits to themselves 
and substantial benefits to their workers. It is the intent 
of this Union, through negotiations, to point out the neces- 
sity for all other companies in the industry to work toward 
the same objective. 


The development of a satisfactory wage scale for the 
industry is only part of the problem of employment pdlicy, 
the other part being the availability of adequate job op- 
portunities. The well-being of our workers does not de- 
pend solely upon their rate of compensation but on their 
total present and future incomes, which, in turn, are poe 
pendent on the availability of work, 
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While management is interested in obtaining enough 
qualified employees to fulfill production requirements, and 
also wishes to match the capacities of each worker with 
the requirements of the job on which he is employed, the 
workers are interested in having an adequate total number 
of jobs available, steady work on these jobs, adequate in- 
formation about vacancies and opportunities to move to 
better jobs, and a reduction in the hardship of involuntary 
movement and unemployment. 


It is the responsibility of this Union to see that individual 
workers are protected against arbitrary layoff, discharge, 
or reduction in working hours below 40, that opportunities 
for advancement are distributed equitably among those 
who want them, and that fluctuations in the labor require- 
ment of the industry are handled so as to minimize the 
amount of hardship to the workers. 


The community also has an interest and a stake in the 
stability and efficiency of production, the proper matching 
of worker’s abilities and interests against job requirements, 
and reduction of the personal hardship resulting from hap- 
hazard movement and unemployment. 


Productivity is tied into our national economy. 


The basic source of higher living standards in this coun- 
try is due to the increase in productivity. The maintenance 
of a steadily increasing, high level of production and em- 
ployment is now generally accepted as a major goal of eco- 
nomic policy in this country. This objective is of critical 
importance right now. If an economic depression is al- 
lowed to occur, the most diligent search for work may 
prove fruitless, the most efficient public employment serv- 
ice will not be able to produce jobs for those who want 
them, and the efforts of individual employers to regularize 
their operations and provide steady work will break down 
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under the strain. On the other hand, a high level of em- 
ployment does more than anything else to create a general 
atmosphere of opportunity, to enable workers to move 
from poor to better jobs, to reduce the hardship of un- 
employment between jobs, and to maintain a high standard 
of living which means being able to buy what we are capable 
of producing. | 


A workers job security—steady employment. 


Most workers, if not entirely satisfied with their present 
jobs, at any rate prefer to continue working at them. The 
desire for security of job tenure, for continued attachment 
to the same Employer, is strong in most workers. To a 
worker who has had 5, 10, or more years of experience with 
one Employer and has accumulated seniority rights as well 
as a network of personal associations, layoff or discharge 
is a major disaster. This desire for security of tenure is 
natural and legitimate. It deserves to be given consider- 
able weight in any future Employer decisions. It is the 
key point under which this Union will be proposing a guar- 
anteed annual wage for this industry in the near future. 
It would be well for the Employers to be studying ways 
and means of working out the solution to these involved 
problems and at the same time be willing to provide the 
Union with information necessary to making a constructive 
study along similar lines. The adamant refusal on the part 
of the great majority of the Employers to submit informa- 
tion to us for these negotiations this year is not the kind 
of an attitude that will bring about stability in the industry 
as regards employment, prices or a sound wage structure 
based on sound economic principles. 


Short or fluctuating hours yearly. 


While many of our workers are perfectly secure in retain- 
ing their jobs, they get much less than a full years’ work 
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because of fluctuation in the industry’s need for labor. 
This is one reason for the wide variation of annual earn- 
ings among workers in the industry. 


Irregularity of employment is a serious hardship to the 
worker, for it not only reduces his annual income but also 
makes it difficult for him to plan ahead with any assurance. 
More regularized production in employment over the year, 
providing greater assurance of a steady income, would be 
welcome to most workers, and would in most cases save 
money for the Employer as well. This Union has a strong 
interest in regularizing employment, both through its con- 
cern for the worker’s welfare and the need for industry 
economie stability. 


Employment policy is one place—or should be—where 
there is common interest among workers, the Union and 
the Employer. Measures that benefit labor are likely also 
to benefit the Employer. All parties stand to benefit from 
free and informed choice of jobs by workers, careful selec- 
tion of workers by Employers, security of job tenure after 
employment, and regularity of work on the job. Progress 
towards these objectives requires attention and foresight 
from both the Union and Employer. And we should set 
up better lines of communication between us in order to 
make objective studies toward these ends. 





General Counsel’s Exhibit No. 38-B 
UNION DEMAND NO. 2 


CoRRECTION OF INEQUITIES IN JOB RaTES. SUCH CORRECTIONS 
To Be Basep on a JoB ANALYSIS ProcRAmM To Be Mane 
JOINTLY BETWEEN THE COMPANIES AND THE UNION 
Wirx THE Cost or Sucn Anatysis To Bre Borne By THE 
CoMPANY. 
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On the face of it, there can be no logical reason for such 
differentials existing. The Union is not certain to what 
extent such differentials actually do exist. It may be that 
the workers are not being properly classified. It may also 
be that they are working at a combination of jobs. It may 
be that the rate of pay shown on the submitted wage scales 
are in error. It could be any one of a number of things. 
At the present time the Union is working in the dark in this 
regard. It can only judge its case from the wage scales 
that have been submitted. They, in themselves, obviously 
do not teil the complete story. It was for this reason that 
Form IWA-1 was devised in order to determine what each 
worker was classified as according to the company payrolls 
and the hourly-rate being paid according to his payrolls 
classification. It is clear beyond any question of a doubt 
that such information is absolutely essential to an intelli- 
gent approach to negotiating this particular point with 
the Employers. The companies refusal to submit this  in- 
formation to us definitely impedes our negotiations—in 
fact, renders negotiations im this regard almost impossible 
by any intelligent and constructive measures, : 


Regardless of all this, however, we do know that wide 
rate differentials exist in this industry and in this area. 
It is the Union’s opinion that steps should be taken to 
eliminate such differentials where the job content is the 
same. (Exhibit 12 thru 16 next page) 





General Counsel’s Exhibit No. 39 


THE UNION’S ANSWER TO 
PINE INDUSTRIAL RELATIONS COMMITTEE ’S 
COMMUNICATION OF MARCH 17, 1954 | 


I. Cosr-or-Livinc. The Union has argued that the 
worker’s take-home pay is worth 2-percent less at the 
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present time than it was on the date of his last increase— 
April, 1952—because the cost-of-living has increased by 
that much since that time according to the Bureau of Labor 
Statistics figures. 


The extreme measures to which PIRC has gone in their 
March 17th communication to cloud the issue is really un- 
necessary. Our people are looking at the situation since 
our last increase and, in our opinion, nothing prior to that 
is relevant. 


PIRC’s comparison of average wage rates paid in 1952 
prior to the time that a retroactive wage increase was paid 
later in the year, and January 1954 is just a confusing bit 
of figure manipulation. Here again the workers are not 
interested in what the rate was prior to the 71% cents 
granted retroactive to April 1952 but only in what has tran- 
spired since they received that increase. 


The PIRC communication says that the average hourly 
earning figures were weighted to reflect the cost of paid 
holidays but no other fringe benefits. The Union would 
like to ask what figure was used in determining the cost 
of these paid holidays. 


II. Comparison With OTHER MANUFACTURING INDUSTRIES 
on NaTionaL AND Recionat Basis. In PIRC’s communi- 
cation they projected one segment of the lumber industry 
(Western Pine) against the national average for the entire 
lumber industry and against the national average for all 
other industries. The fallacy of these statistics lies in 
the fact that if we were to select certain segments of other 
industries, say of auto or steel or mining, to mention but a 
few, they would have shown hourly rates higher than the 
average in Western Pine. To select a part of one thing 
and project it against the whole of something else or a 
number of other things is not a factual reporting of statis- 
tical data. 
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If PIRC had wished to compare average hourly earnings 
in a proper fashion they would have done so with the 
Douglas fir region which is their immediate neighbor but 
which of course would have reflected an average hourly 
rate, including overtime, 13-cents higher than Western 
Pine. Such a comparison would have been comparable but 
of course it would not have shown the picture that PIRC 
wished to erroneously convey to the Employers they rep- 
resent and the workers involved in these negotiations. | 


The Union takes the same position in regard to the Cali- 
fornia and Oregon statistics as presented in PIRC’s com- 
munication. 


III. Propuctiviry anp Prorirs. PIRC says in their i 
munication that the Union cited a ‘‘hypothetical’’ 4-pereent 
productivity increase figure developed by the Bureau of 
Labor Statistics. The Union wishes to say that it was not 
a hypothetical figure but a reasonably authentic figure de- 
veloped by the Bureau of Labor Statistics. The Union does 
not believe that any figures put out by the Bureau of Labor 
Statistics can be classified ‘‘hypothetical’’ because if such 
were the case none of their figures could be considered 
reliable. 


PIRC goes on at great length to point out that the ait 
ployees have benefited in productivity by comparing’ the 
portion of corporate zmcome that has gone to wages and 
salaries. Once again PIRC sets up a false premise. The 
proper comparison to have made in this case was the por- 
tion of corporate sales that has gone to the employees 
because it is from the sales figure and not from the cor- 
porate income that the employee obtains his wages. If 
this had been done the figure would have been closer to 
15 or 20-percent and approximately the cost-of-living in- 
erease since 1949. By no stretch of the imagination have 
the employees in the lumbering industry received any con- 
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sideration for their increased productivity. They have 
done no more than keep abreast of the cost-of-living and 
in that respect they have fallen behind in the last two years. 


The PIRC communication goes on to point out that in an 
analysis of the national lumber industry it was indicated 
that the share of the sales dollar allocated to profits and the 
returns of the stockholders was less than it was a year 
ago. It is significant to note here that when PIRC was 
comparing the other manufacturing industries on a national 
and regional basis with the Western Pine they set forth 
national averages and then compared their own with the 
national average. To have been consistent in their line 
of thinking they should also have set forth at this point 
the Western Pine industry’s financial picture showing the 
share of the sales dollar that is going to profits and to 
the stockholders here in comparison with the lumber in- 
dustry nationally. 


In other words, where it fits the picture best PIRC uses 
national figures and where they can show a different pic- 
ture they will use figures showing segments of the industry. 


IV. Propuction, Markets, anp Price Trenps. As far as 
production, shipments and orders are concerned the fol- 
lowing figures clearly indicate we are still running con- 
siderably ahead of 1952. 


1953 % of 1954 % of % of change over 
ange 2 year period— 
1953 1952 to present 
Production 
Shipments 
Orders 


While PIRC was carefully avoiding any mention of the 
Douglas fir section of the industry, when comparing its 
average hourly earnings, it has been equally careful to 
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project the Douglas fir section of the industry into ‘the 
price picture since the trend in fir was down in 1953. Here 
are the yearly averages by species: ! 


Trend in Wholesale Prices (Per M Bd. Ft.) Western Pine 
1953 1952 1951 1950 1949 


ees 


Idaho White Pine $133.24 $128.13 $127.54 $114.05 $102.65 


Sugar Pine 116.30 113.72 115.35 99.61 87.91 
Ponderosa Pine 92.17 91.31 92.57 79.00 69.37 
Larch Douglas Fir 73.33 77.31 11.01 69.60 59.70 


White Fir 67.84 70.47 2.56 65.13 52.43 


Source: Western Pine Assn. 
Statistical Summary 1953 — 


V. Jos ANALysis aND Evatuation. The PIRC communi- 
cation infers that the Union proposed a company-by-com- 
pany job analysis. For the record the Union wishes to 
state that no such proposal was made. The matter of 
how the job should be done was left entirely to the Em- 
ployers. But the suggestion of the Union was that it be 
done in three pilot operations—an integrated operation, 
a medium-sized and a small operation within the various 
segments of the industry (meaning milling operations and 
logging). The results of the pilot operations would’ be 
accepted by the other operations, at least in respect! to 
job classification and job description. The Union proposed 
that the rates be the only thing that would be negotiated 
depending upon the type of operation. 


The PIRC communication goes on to point out that the 
Union did not contemplate any downward adjustment to 
individuals but only adjustments upward. While this, in 
general, is a factual statement it can stand further clari- 
fication. The Union’s position is that after a job analysis 
is done and the rate of a job determined, the worker em- 
ployed on that job would be brought up to the level of the 
rate determined by the analysis. If his rate was already 
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above that determined by the analysis his pay would re- 
main undisturbed but anyone who might come on that par- 
ticular job thereafter would receive the rate determined 
by the analysis itself. This is common and accepted pro- 
cedure in all job analysis programs and the Union feels 
that the PIRC communication was designed to mislead 
rather than clarify. 


The Union recognizes that there is no standardization in 
the industry at the present time but the job analysis pro- 
gram would force these inefficient operations to estab- 
lish some standardization that would be for the betterment 
of the entire industry. It is just another instance of where 
the Union proposal, if put into effect, would force the Em- 
ployer to do something for himself that he otherwise would 
not do. And by his neglect he has a costly operation. 


For PIRC to contend, as they do, that standardization 
cannot be fair, equitable, or workable without the standardi- 
zation of ability, initiative and attitude of men, is to say 
that the standardization every place where it is presently 
being used both in government and in industry is unwork- 
able. The facts belie such a contention. 


The communication goes on to say that PIRC does not 
deny the rate differentials that we mentioned. And say 
that indeed they will defend them. We wish to advise 
PIRC that it is very difficult to defend any position before 
the workers that permit a rate of pay with differentials 
from 2-cents to $1.57-% within the same occupations in 
the same segment of the lumbering industry. PIRC says 
they have stood the test of many years. The Union would 
say that they have never been tested up until now. It 
would appear from the Employer’s attitude that the rates 
won’t stand much testing since they refuse to even con- 
sider the matter. 
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The PIRC communication goes on to quote Senator Morse 
on his statement that differentials were historic and neces- 
sary in American industry. Once again the communication 
tends to mislead the uninformed reader because in no in- 
stance has the Union ever contended that there should not 
be differentials. We agree with the principle of differen- 
tials—our objection is to the amount. 3 


The communication makes much of the idea that a job 
analysis is a thing to be viewed with awe and disbelief— 
is so complicated and so grandoise in nature. They also 
mentioned the cost involved in doing the job would be tre- 
mendous. It would appear that the job analysis program 
is only complicated to the Western Pine Association Em- 
ployers. The workers’ understanding of it is very simple 
and clear. They see it as the logical means to correcting 
absurd inequities that are presently existing between rates 
being paid them for doing the same job. The PIRC com- 
munication tends to attempt to discredit a constructive 
idea by building a ‘‘mountain out of a mole hill’’ in regard 
to what it would take to do the job. We do not believe 
that PIRC is sincere in these statements but if it is then 
the Union is very willing to, not only assist them to do: the 
job but, do it for them if they are willing to pay for it. | 


VI. Vacation Demanv. The communication says that 
this is a demand for more pay for time not worked and that 
the Employers have always opposed such payments. The 
Union, of course, disagrees with this observation. Vacation 
is a payment for time spent on a job. It is being earned 
every hour that our people work. It is not pay for time 
not worked. Arbitrator’s decisions in many, many cases 
have upheld the principle that vacation time is earned as 
the worker goes along and that he merely collects this 
money when he decides to take some time off to spend it. 


The communication points out that to give another week 
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of vacation would mean further lost production to account 
for on the balance sheets. It is obvious from this state- 
ment that the Employers are more interested in produc- 
tion than in the welfare of their workers. This has been 
a rather well-known fact for years but it is not always as 
baldly stated as it is in this PIRC memorandum. 


VII. Unempitoyment. The PIRC communication says 
that employment will not be created by increased wage costs 
and rather that increase in wage costs will result in more 
unemployment. Looking back over the history of the in- 
dustry this is an argument that has been heard many times 
in the past and yet the industry grows bigger and more 
important with each passing year. By reducing overtime, 
cutting back on the number of workdays in the week, by 
laying off people, all of these things build up inventories 
to a point of where the consuming public—the worker 
principally—cannot buy the things that he produces. It 
is this type of Republican-made recession that we are pres- 
ently undergoing and the easy way out by cutting hours of 
work and cutting employment is not the answer to the 
problem. 


VIII. Concuusion. It appears obvious that PIRC’s com- 
munication of March 17th was designed for propaganda 
purposes with special emphasis on confusing the worker 
and the public by the shop-worn method of ‘‘playing on 
words and figures’’. 


It is also obvious from the foregoing that the Employ- 
ers have made no real effort to negotiate the Union’s de- 
mands this year any more than they did last. The argu- 
ments that they put forth are full of carefully worded 
phrases that cannot be labeled outright falsehoods but 
which are only half-truths and when carefully analyzed have 
no real substance. 





G. C. Ex. Nos. 39, 44 


| 
If PIRC would spend as much time and effort in a direct 
approach to negotiations as they do to the indirect method 
of circumventing the issues, labor-management relations 
in this industry might take on some semblance of respon- 
sibility for the people who are affected—the workers. | 


General Counsel’s Exhibit No. 44 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 
P. o. Box 150 PHONE 2-3431 
KLAMATH FALLS, OREGON 


February 3, 1954 | 


No. 7 
To MEMBERS } 
Prye InpustriaL Reiations ComMITTEE, INC. 


Gentlemen: 
* * * * * * * * * * 
Several associations, and several companies handling 
their own negotiations, have notified the TWA that they 
are not completing ‘‘IWA-1.’’ One large company reports 
receiving a ‘‘scorching’’ reply from a union representa- 
tive. (The situation around ‘“‘IWA-1”’ is bound to be a 
“‘secorcher’’ however it is approached. Our advice on the 
subject remains unchanged.) ! 


Yours very truly, 


C. L. Irvine 
C. L. Irving, Secretary 
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PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
KLAMATH FALLS, OREGON 


February 6, 1954 
No.8 


To MEMBERS 
Pine Inpustriat Retations Commirres, Ine. 


Re: Special Meeting of Members 


When: 10:00 A.M., Friday, 
February 12, 1954 


Where: Winema Hotel 
Klamath Falls, Oregon 


Gentlemen: 


it & * * * * * * * * 


IWA Negotiations will commence in Portland February 
10. A PIRC committee will meet with the IWA on the 
afternoon of February 11. It is hoped the information re- 
ceived from the union representatives will enable employ- 
ers involved to make a decision on how they wish to pro- 
ceed in negotiations, and what they want to do about 
‘“‘TWA-1’’, the information questionnaire. 
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General Counsel’s Exhibit No. 51 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 
P. o. Box 150 PHONE 2-3431 
KLAMATH FALLS, OREGON 


May 3, 1954 
No. 35 


To MEMBERS 
Prine InpustriaL ReLations Committees, Inc. 


Gentlemen: 
NEGOTIATION ROUNDUP 
IWA-CIO 


High Sierra Pine Mills, Ine., Oroville, and Sacramento 
Box & Lumber Co., Woodleaf—both in California—have 
contract extension agreements to April 1, 1955, signed by 
local unions. (5/3 Tel. DP & EE) Agreements were reached 
Sunday and Monday, respectively, after the May 3 deadline 
was lifted by NRNC. Local unions at Susanville (4/29 
Sacto. Bee) and McCloud (5/3 Tel. RAM) have withdrawn 
authorities to the NRNC. McCloud negotiations on local 
issues are scheduled for tonight. 


Yours very truly, 


C. L. Irvine 
C. L. Irving, Secretary | 
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PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 
P. o. BOX 150 PHONE 2-3431 
KLAMATH FALLS, OREGON 


May 4, 1954 
No. 36 


To MEMBERS 
Prye InpustriaL Retations Committee, Inc. 


Gentlemen: 


* * * * * * ad & * * 


High Sierra Pine Mills, Inc., Twain, California, and its 
IWA Local Union have extended their contract, without 
change, to the 1955 anniversary date. IWA Local 6-64 and 
The McCloud River Lumber Company have extended their 


three contracts to the 1955 anniversary dates, and without 
change. The only exception at McCloud is that negotia- 
tions will continue on several specified matters properly 
opened by the local union, but which they had reserved for 
local negotiations. About 70 employes are involved at 
Twain, and the normal work force at McCloud approxi- 
mates 1,000. It is understood, but not yet confirmed by 
signed agreement, that the IWA local union at Setzer 
Forest Products, Greenville, California, has voted to ex- 
tend its contract by the narrow margin of 1 vote. 
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General Counsel’s Exhibit No. 58 


Jan. 21, 1954 
Date | 


Red Blanket Lbr. Co. 
Name of Company 


P.O. Box 1154, Eagle Point, Ore. 
Mailing Address 


Dear Sirs: 


Local Union No. 6-122, I.W.A. hereby notifies you, in ac- 
cordance with the termination and revision provision of 
the working agreement which exists between this Local and 
your Company, that this Local Union desires revisions: and 
amendments in the working agreement as follows: 





General Counsel’s Exhibit No. 65 
Ben B. Brackenbury, Pres, 


Local 6-122 
IWA-CIO 
Prospect, Oregon. 
October 13, 1954 

Wm. C. Mattson, Sr., Pres., 

Red Blanket Lumber Co. 

Eagle Point, Oregon. 

Dear Sir. 


This will serve as official notification that the strike is 
terminated as of Wednesday, October 13th, 1954. The dis- 
pute still exists. 


The men will return to their former jobs as of Thareday, 
October 14th, 1954, or as soon as possible thereafter. 
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We shall continue to negotiate the issues involved until 
an agreement is reached. 


Very truly yours, 


(Signed) Ben B. Brackensury 
President 
Local 6-122, [WA-CIO 


Copies to: (1) Tim Sullivan, Pres. 
Klamath Basin Dist. #6 


(2) Wm. Babcock, Att. 
Portland. 


(3) State Unemployment 
Compensation Commission. 


(4) File. 


General Counsel’s Exhibit No. 66 


October 13, 1954 


Local 6-122 
IWA-CIO 
Prospect, Oregon 
Gentlemen: 
This will acknowledge your letter of October 13, 1954. 


As we have previously advised you, this company no 
longer recognizes your local union as the representative 


of its employees. 


Employment application from anyone seeking employ- 
ment will be accepted. 
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Applicants who have had prior experience with this com- 
pany will be preferred. , 


We have no vacancies at present. 
Yours very truly, 


Rep Buanket Lumser Co., Isc. 
- W. C. Marrson 
P President 
WCM:ebb 
ee: PIRC 
State U. E. 


General Counsel's Exhibit No. 74-A : 
13 YEAR SUMMARY OF PRICES IN PINE | 


PonpERosSA PINE 
* ® * Ld * i * cd * ak 
- Proceeded upward 
through 1950 and 1951 
as much as $5 per 
month to: April 1951 $257.00 
August 1951 242.00 to 247.00 


> Prices have remained within a few dollars of August 1951 
level up to today. 










SuMMARY 


Both #2 Common and B & Bir. Select, went up ie halt 
as much as fir, percentage-wise, immediately following 
World War II ceiling price removal. But since May 1947, 
these two items have continually increased, with only sina 
readjustments downward at certain intervals. 





+3 Common 4/4 Pine followed about same pattern as 
2x 4 green Fir, but not to such extremes. This item ad- 
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vanced steadily from 1947 to August 1953, except for $10 
drop during 1949 and has now settled back to within $15 
of 1947 price. 


General Counsel’s Exhibit No. 75 
WESTERN UNION 
VMF003 PR.LLFO76 PD-WUX PORTLAND ORG 19 1015A 


CHITT CARROLL FIN SEC 1WA 
LOCAL UNION #122 PO BOX 57 FONE 
2200 PROSPECT ORG- 


NORTHWEST REGIONAL NEGOTIATING COMMITTEE SET STRIKE 
DEADLINE NOT LATER THAN GRAVEYARD OR FIRST SHIFT MON- 
DAY JUNE 21 COMMITTEE RECOMMENDS YOU MAKE YOUR OWN 
DECISION WHETHER OR NOT YOU STRIKE 


-A F HARTUNG CHRMN 
NORTHWEST REGIONAL NEGOTIATING COMMITTEE 
1WA-(1124)-.. CLRVGA 


General Counsel’s Exhibit No. 87 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
1111 WALNUT AVENUE 
p. o. Box 150 PHONE 2-3431 
KLAMATH FALLS, OREGON 


November 3, 1953 


To MremsBeErRs 
Prye Inpustriau Retations Committees, Inc. 


Re: Wage Survey 
Gentlemen: 


It’s been two years since PIRC made a wage survey. In 
1952, we felt we had sufficient Wage Stabilization Board 
information with which to adjust the 1951 survey reports. 
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A wage survey now seems necessary so that we will con- 
tinue to be in position to give you accurate, up-to-date wage 
information. Two copies of the wage and fringe benefit 
questionnaire are enclosed. Prompt completion of the 
questionnaire, and a return to us of one copy, will be ap- 
preciated. There is a major job to be done in compiling 
the information when it reaches this office. 


As most of you know, the data obtained from this eubeves: 
is used to compile labor cost comparisons by jobs, depart- 
ments, operations, local areas, broad areas, etc., and to 
make such information available to our member companies 
when needed. The availability of such information is nec- 
essary in union negotiations. It can help individual | com- 
panies inventory their wage-cost problems. 


Please note that we have asked you to show for acts ap- 
plicable job classification: (1) the number of employes and 
the straight-time rate per hour; or (2) (where a piece rate 
rather than an hourly rate is applicable) the number of 
employees, the piece work rate, and the average straight 
time hourly earnings figure developed from the id rate. 
(See formula below) 


We have also requested certain information on oe 
and bunkhouse charges, seale allowances to piece workers, 
travel time pay, and shift differential information. (Do not 
add in the shift differentials on the regular questionnaire. ) 


ForMvuLA FOR CONVERSION OF Piece RATES To Hovry 
AVERAGES 


Select a period in which production has been soemal 
(such as a pay period, a month, to date this year, or since 
the last wage change), and deduct any half time paid. 
Divide the total straight time pay by the hours worked, 
and you have the average straight time hourly earnings. 
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Total straight time wages 
in period to all workers in a 
piece rate job classification 


= Average Straight Time 


Total Hours Earnings 
Yours very truly, 
Kary F. Gos 
Karl F. Glos 


KFG/ke 


General Counsel’s Exhibit No. 88 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC. 
200 sTEWART-DREW BUILDING 
KLAMATH FALLS, OREGON 


Phone 2-2431 October 2, 1951 


To MEMBERS 
Pine InpustriaL Revations Commirtes, Ine. 


Re: Wage Survey 
Gentlemen: 


It’s time for us to make our annual wage survey so that 
we will be in position to give you accurate, up-to-date wage 
information. The data from last year’s survey was excep- 
tionally valuable in resisting union demands for bracket 
increases, and to our member companies in establishing 
correct job rates. 


Two copies of the wage questionnaire form are enclosed. 
Prompt completion of the questionnaire, and a return to 
us of one completed copy, will be appreciated. 
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Please note that—by getting the number of men and the 
average straight time hourly rate developed from piece- 
work—we will be able to make comparisons by jobs, de- 
partments, operations, local areas, broad areas, operations, 
ete. Over and above the assistance this information gives 
during negotiations, it will be invaluable to member com- 
panies in their dealings with stabilization authorities. 
Many companies, in past years, have used the averages in 
determination of cost control problems. 


Please note our request for extra-curricular information 
on cookhouse charges, bunkhouse charges, and scale allow- 
ances to piece workers. In this section, too, we have asked 
for shift differentials. (Do not add in the shift differen- 
tials on the regular questionnaire.) 


FoRMULA FOR CONVERSION OF PIECE RATES TO Houser 
AVERAGES 


Select a period in which production has been rescind 
such as a pay period, a month, or to date this year,' and 
deduct any half time paid. Then divide the total straight 
time pay by the hours worked. The resulting quotient will 
be the average straight time hourly rate of pay we seek, 
but don’t forget to give us the piece work rate, too. 


Total straight time wages 
in period to all workers in a 
piece rate job classification 


= Average Straight Time 
Total Hours Earnings 


Yours very truly, 


C. L. Irvine 
C. L. Irving, Seoretary 
CLI/kg 
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General Counsel’s Exhibit No. 92 


LOGGING AND SAWMILL EMPLOYMENT | 
This 1s Your File Copy 


W would be of greet ersistence te ve if this repert could be meiled net later then the 25th of coch month, 


WEST COAST LUMBERMEN’S ASSOCIATION 


1410 S.W, MORRISON STREET, PORTLANO 5, OREGON 


GENERAL INSTRUCTIONS 


1. Individual mill reports held in strict confidence by the Association. 


A ti ca ictal s id the shes sacs gathered from all mills will be sent to cach contributor. 



























eesti  SAWMILL 
OPERATIONS 






COVERED BY THIS R 


‘OPERATIONS 


\ SHOW NUMBER OF OPERATIONS | LOGGING 











1. TOTAL PAYROLL 


! differential wages (incl. maintenance employees) 
j (Do not mclude figures applicable to months other than 
the present month, i.c. retroactive pay) 
(b) Vacation pay . 
(c) Holiday Pay 


TOTAL PAYROLI. this month . 


2. TOTAL EMPLOYEE PAYROLL HOURS 


(a) Actual hours worked ee to1 ioe 
above) 


(b) Vacation hours a to1 (b) above) . 
(¢) Holiday hours (applies to 1 (¢) above) . 


3. EMPLOYMENT RECORD 


(a) On payroll first of month . 
(Carry forward total shown at end of previous month). 





| (b) Hired during the month 
(c) Separations during the month 
| (d) On payroll at end of month 


\4. BASE WAGE EMPLOYMENT 
(a) Number of employees paid the base wage rate 








(b) Rase wage, straight-time rate . 





$2 exect 2 figured 
are unknown—please estima’ 


(®) (Do net include Contract Log Production footage) 


— 


Company.....ccpepeceees 
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BF-2 12-63 


Report for month ending. ............ mee eater 2, 1953. 





= 


FACTORY 


i (a) Straight time, overtime premium and shift $2.24.50,.W/... . Gs 72 y : (ee of 02 


ae ae ee a 


= | =a Board Measure E Show Type of 
5. PRODUCTION FOR THE MONTH ig ASS S.1%, } Operation 








‘a 


General Counsel’s Exhibit No. 97 


a lee AQ MONTHLY REPORT OF EMPLOYMENT a 3 


For @W# Jan 2998 19>. 


\r" ant to be included, except GENERAL MAIAGER, and those { 
employed in BCX FACTORIES, MILLWORK PLANTS AS SERVICE ESTABLISHMENTS ‘* ‘8 * {<{9Y 

























e MP cca wa ee 
(1) Footage of lumber produced ne 
(2) TOTAL PAYROLL DOLLARS FOR THE MONTH w[ane 
-. (a) Monthly Salaried Exployees 48 518.CO 74 543.00 89 044.00 Gone, 
? $ 
(>) Hourly and Contract Employees 1221 752.00 7 006.00 “ i ane 
(3) OVERTIME PAYMENTS (Helf time rate 
»- for excess hours.) 
(a) Monthly Salaried Bxployees =e CO 9 
3 
(>) Hourly and Contract Employees | iz _3%e 
a 
(4) TOTAL PAYROLL HOURS FOR MONTH ~T 
(a) “onthly Salaried Employees 16 ae ee 35 970 ae Ree 
. (b) Hourly and Contract Employees rr 222 ses 060 _| 060 : 
phe peer cee a 
(a) Monthly Salaried Exployees 
(b) Hourly and Contract Exployees 3596 
a 1.6 2 1.850 ae 
(6) BASE (or Common Labor) HOURLY RATE 
PAID 1.9 : 1099.18 ¥ 4 
(7) NUMBER OF EMPLOYEES PAID THE BASE Ph tae 4 
e HOURLY WAGE RATE 
NAME OF COMPANY 
» 
ADDRESS 
Date » 1953 
" ' MAIL TO WESTERN PINE ASSOCIATION, YEON BLDG., PORTLAND 4, OREGON by Nov.. 15, 1953 
" NOTE: When Vacation & Bonus peyménts are made, please list as a seperate item on the | 


vdottom of this report. These will be used in the yearly reports only end will not 
Gistort the Monthly Averages. 


VACATION PAY & BONUS t : 
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General Counsel’s Exhibit No. 113 


For Jan. 195% | # J , . 


one oe to be included, except GENERAL MANAGER, and those 
d in BOX FACTORIES, MILLWORK PLANTS AND SERVICE ESTABLISHMENTS 





(1) Pootage of lumber produced +7... 

(2) TOTAL PAYROLL DOLLARS FOR THE MONTH 
(a) Monthly Salaried Exployees 
(>) Hourly and Contract Employees 


(3) OVERTIME PAYMENTS (Helf time rate 
for excess hours.) 


(a) Monthly Salaried Employees 

(b) Hourly and Contract Employees 
(4) TOTAL PAYROLL HOURS FOR MONTH 

(a) Monthly Selaried Exployees 

(>) Hourly and Contract Employees 
(5) AVERAGE RUMBER ON PAYROLL 

(a) Monthly Salaried Employees 


(0) Hourly and Contract Employees 


(6) BASE (or Common Labor) HOURLY RATE 
A 


(7) NUMBER OF EMPLOYEES PAID THE BASE 





NAME OF COMPANY i 
Tite Kaot Pine wir 
Bedacad : 


ADDRESS 





Date » 1954 

MAIL TO WESTERN PINE ASSOCIATION, YEON BLDG., PORTLAND 4, OREGON by Feb. 15, 195% 
NOTE: When Vacation & Bonus payments are made, please list as a seperate item on the 
bottom of this report. These will be used in the yearly reports only and: will not 
distort the Monthly Averages. 


VACATION PAY & BONUS 


= 
J es es Ly ee 


Do you have an IWA-CIO contract providing for paid holidaysi Yes (“7 How Many fey 


/ wo [7 GC- pak 
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General Counsel’s Exhibit No. 121 


Cuas.S.Marrin Jack E.Cuampers Jack KE. CHAMBERS 
President Secretary-Treasurer Business Agent 


INTERNATIONAL WOODWORKERS OF AMERICA 
PONDEROSA PINE BELT, LOCAL 7 
Box 384 PHONE 1039 
HEADQUARTERS 933 BOND STREET 
BEND, OREGON 
AFFILIATED WITH 
CONGRESS OF 
- INDUSTRIAL ORGANIZATIONS 
Sept. 18, 1954 
Ponderosa Lbr. Sales 
’ P ies Box B 
Redmond, Oregon 


Dear Sir: 


This will advise you that effective Monday, —— 20, 
: 1954, picketing of your operation is being discontinued and 
the strike terminated. The employees of the Company who 
» have not returned to work will report for work that morn- 
ing, or as soon as possible thereafter. 
The Union on their behalf hereby applies for their rein- 
> statement to their former positions without prejudice to 
seniority or other rights. 
The controversy between the Company and the Union as 
? representative of your employees remain unsettled. The 
Union requests that negotiations be resumed as soon as 
possible in order to resolve the dispute. 


Sincerely yours, 
Jack E. CHAMBERS 


: Jack E. Chambers i 
Secry. Treas. Business Agent 
. [Seal] Local 6-7 IWA-CIO 3 
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General Counsel’s Exhibit No. 122 


TITE KNOT PINE MILL 
MANUFACTURERS OF 
SOFT-TEXTURED PONDEROSA PINE 
REDMOND, OREGON 


September 21, 1954 


Local 6-7, [WA-CIO 
P. O. Box 384 
Bend, Oregon 


Attention: Jack E. Chambers 


Gentlemen: 


We have your letter of September 18th. Please refer to 
our letter of August 30th advising you that we no longer 
recognize your union as the bargaining agent for our em- 
ployes. In this connection, we call your attention to the 


various actions now in the hands of the NLURB—a Federal 
Ageney operating under a Federal Statute—for their dis- 
position. 

Applications for employment from those employes who 
have been permanently replaced will be accepted at our 
office. They will be given consideration when openings are 
available. 


Yours very truly, 


Tite Knot Pine Mrz 
Pamir Dan, 
Philip Dahl 


PD tb 
ec: P.LR.C. 





G. C. Ex. Nos. 123, 127 


General Counsel's Exhibit No. 123 


Jan. 23, 1954 
Date | 


Harold Barclay Logging Co. : 
Name of Company 


Sisters, Oregon 
Mailing Address 


Dear Sirs: 


Local Union No. 6-7, I.W.A. hereby notifies you, i in ac- 
cordance with the termination and revision provision of 
the working agreement which exists between this Local 
Union and your Company, that this Local Union desires 
revisions and amendments in the working agreement as 
follows: 


General Counsel’s Exhibit No. 127 
Sept. 25, 1954 


Mr. A. J. Glassow 
Brooks-Scanlon Ine. 
Box 1111 

Bend, Oregon 


Dear Sir: 


This will serve as official notice that the pickett lines are 
removed as of today Saturday Sept. 25, 1954. 

The dispute still exists, therefore we wish to continue 
negotiations, until such time as a settlement of the issues 
involved are agreed to. 

The employees will return to their regular jobs on: 'Mon- 
day Sept. 27, 1954, or as soon as possible thereafter. | 


383 





G. C. Ex. Nos. 127, 138 


The power house employees shall return to their regular 


job immediately upon removal of the pickett line. ; 
Sincerely yours, 
Jack E. CHAMBERS 

Secry’ Treas. Bus. Agent s 

Local 6-7 [WA-CIO a4 
C.C. b. 
State Unemployment Commission - 
Salem, Oregon 
N.L.R.B. m4 
Portland, Oregon 


J. L. Jennings Chairman 

Ore. State Board of Conciliation 
Portland, Oregon 

Ore. State Unemployment Commission 
Bend, Oregon 





General Counsel’s Exhibit No. 138 
September 21, 1954 
Local 6-7, IWA-CIO 
P. O. Box 384 
Bend, Oregon 
Attention: Jack E. Chambers 
Gentlemen: 


We have your letter of September 18th. Please refer to 
our letter of September 9th advising you that we no longer 
recognize your union as the bargaining agent for our em- 
ployes. In this connection, we call your attention to the 
various actions now in the hands of the NLRB—a Federal 
Agency operating under a Federal Statute—for their dis- 
position. 
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G. C. Ex. No. 138 


Applications for employment from those employes who 
have been permanently replaced will be accepted at our 
office. They will be given consideration when ae are 
available. 


Yours very truly, 


PonpDEROSA LUMBER SALES 
Marspen J. Exuiorr 


MJE:rb 
ec: P.LR.C. 














General Counsel’s Exhibit No. 139 


INTERNATIONAL WOODWORKERS of AMERICA 
Northwest Regional Negotiations 


STRIKE BALLOT—1954 


SAMPLE 
~ BALLOT 


oe PROF oo Or Serr eresewewee: 


Local No............. 


(DETACH HERE) ; 


—_ -~ . + tere am “ft 


INTERNATIONAL WOODWORKERS of AMERICA 
Northwest Regional Negotiations 


STRIKE BALLOT—1954 


Are you in favor of authorizing the Northwest 
Regional N egotiating Committee to call a strike, 
in the event it becomes necessary, to secure 
a settlement of the points in negotiations? 


Yes [ ] No [| 


wee 20 


ah Se LEG un 


La __OFFICAL EXHIBIT NO. 2-2--2- 
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G. C. Ex. No. 142 


General Counsel’s Exhibit No. 142 
1954 Negotiations 


INTERNATIONAL WOODWORKERS OF AMERICA 


AFFILIATED WITH CONGRESS OF INDUSTRIAL ORGANIZATIONS 
AND CANADIAN CONGRESS OF LABOUR 


PHONE BROADWAY 5687 
418 GOVERNOR BUILDING 
PORTLAND 4, OREGON 


Local Unions in Rocky Mountains, 
Pacific Coast, Canada, Alaska, 
Southern States, Central States, 
Lake States 


August 6, 1954 


To: Brooks-Scanlon Ine. 
Bend, Oregon 


The company, obviously acting in concert with other em- 
ployers and through their respective associations, has taken 
the following position: 


1. Refused to submit information to the Union upon 
numerous requests, thereby impeding negotiations 
to a point where a serious strike has occurred. 


2. Refused to bargain in good faith on the issués in- 
volved by taking an adamant stand to do no more 
than resign the old agreement without change for 
the second year in a row in spite of excellent busi- 
ness conditions. | 


3. Gone into the newspapers and letter writing fla to 
conduct their negotiations when the same arguments 
fell flat in sessions around the bargaining table. 
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G. C. Ex. No. 142 


4. Misrepresented facts for the purpose of attempting 
to mislead the public into thinking that this industry 
is on shaky grounds when in fact conditions are ex- 
cellent. 


5. Attempted to by-pass the Northwest Regional Nego- 
tiating Committee with overtures to Local Unions to 
return to work without any benefits. 


6. Flatly declared that meetings between the parties 
will avail nothing unless the Union agrees to the 
Employers’ proposal. 


7. Do no plead inability to pay. On the contrary they 
are well able to give a wage increase but refuse to 
do so. 


8.Summarily rejected the Union’s proposal and de- 
clined to put forward any constructive counter 
proposal of their own. 


On the other hand, the Union has taken this position: 


1. Submitted reasonable and realistic demands on the 
Employers. 


2. Supported demands with factual data. 
3. Done everything it could to bring about genuine col- 
lective bargaining. 


4. Cooperated fully with the efforts of the Federal 
Mediation and Conciliation Service to try to bring 
about a peaceful and reasonable settlement of the 
issues involved. 


5. Refuted employer propaganda. 


6. Refused to accede to the Employers’ adamant posi- 
tion. 
































G. C. Ex. No. 142 


7. Resubmitted, time after time, its original demand 
for the information contained on Form IWA-1 as 
well as for the three broad industry-wide pane for 
negotiations. 


The economic condition of the nation and this industry i is 
excellent as borne out by these facts: 


1. Construction is at its highest level in history. , 


2. Federal tax relief to business has enabled it to main- 
tain its high profit position with less dollar sales. 


3. Demand for lumber is running at close to an all time 
high. ! 


4. Prices have remained firm. 


5. Business confidence is reflected in wage settlements 
being made in all other industries with the national 
average being 10 to 15 cents for the past two years. 


The cost of living is at its second highest level in history 
and still going up. ! 


The lumber industry productivity is increasing. As much 
lumber is being produced as ever with 8,000 less people 
working in the industry in Oregon alone. 


The company has not granted an increase since Apri 
1952. ; 


Rates being paid for the same kind of work in this a 
try are at great variance with one another. There is an 
average spread of 40-cents per hour in every classification 
between workers doing the same job in the same area. 
Such a condition is completely unrealistic and should be 
corrected. 


As a result of the position taken by the Employers a seri- 
ous strike is now in its seventh week with no sign of settle- 
ment. 
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G. C. Ex. No. 142 


The Federal Mediation and Conciliation Service has at- 
tempted, without success, to break the deadlock. It has 
been a party to these negotiations for nearly four months. 
There is no reason to believe that a continuation of the 
present procedure will avail anything. It has been given 
more than a fair chance. It is now time to admit its com- 
plete faliure and inability to cope with the situation. 


This is in no way a reflection on the men of the service 
who have given their best. The trouble lies with an ineffec- 
tive law which puts certain limitations on collective bar- 
gaining procedure, and then never gives its agency the 
power to deal adequately with realistic and serious situa- 
tions. 


The entire Federal system is so set up and administered 
today as to make a mockery of the so-called right to collec- 
tive bargaining. 


While the employers are in the main, responsible for the 
present strike situation, the Federal and State govern- 
ments, by their passive attitude, must now bear equal re- 
sponsibility for permitting its continuance. 


The workers are determined to get a wage increase and 
will continue to fight for one. 


The employers appear determined to try to break the 
union’s united position at all costs—short of giving a wage 
increase. 


The Federal Mediation and Conciliation Service proce- 
dure is ineffective. 


A remaining course of action left opened, is for the par- 
ties to agree to arbitrate the issues. 
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G. C. Ex. No. 142 


Therefore we propose: 


1. That a three-man board of arbitration be seobicd 
from the American Arbitration Association to decide 
the following industry-wide demands of the Union, 
on their merit. | 


(a) A 12% cent per hour wage increase across the 
board, including piece workers. (Retroactive to 
April 1, 1954). 


(b) Correction of job rate inequities by means of a 
job analysis program with the cost of such anal- 
ysis to be borne fully by the Companies. 


(c) A third week paid vacation after 5 years or more 
seniority. 


2. That the decision of the arbitrators be binding on 
both parties. 


3. That all workers be returned immediately to their 
jobs without prejudice while the Arbitration Board 
resolves the case. 


J. E. Dicey 
J. E. Dicey 
Acting Chairman 
Northwest Regional Negotiating Committee 
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Ponderosa Ex. No. 1 


Ponderosa Exhibit No. 1 
INTERNATIONAL WOODWORKERS OF AMERICA 


AFFILIATED WITH CONGRESS OF INDUSTRIAL ORGANIZATIONS 
AND CANADIAN CONGRESS OF LABOUR 


PHONE BROADWAY 5687 
418 GOVERNOR BUILDING 
PORTLAND 4, OREGON 


Local Unions in Rocky Mountains, 
Pacific Coast, Canada, Alaska, 
Southern States, Central States, 


Lake States 
August 6, 1954 
To: Ponderosa Lumber Sales 
Redmond, Ore. 


The company, obviously acting in concert with other em- 
ployers and through their respective association, has taken 
the following position: 


1. Refused to submit information to the Union upon 
numerous requests, thereby impending negotiations 
to a point where a serious strike has occurred. 


2. Refused to bargain in good faith on the issues in- 
volved by taking an adamant stand to do no more 
than resign the old agreement without change for 
the second year in a row in spite of excellent busi- 
ness conditions. 

3. Attempted to by-pass the Northwest Regional Nego- 
tiating Committee with overtures to Local Unions to 
return to work without any benefits. 

4. Flatly declares that meetings between the parties 
will avail nothing unless the Union agrees to the 
Employers’ proposal. 
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Ponderosa Ex. No. 1 


d. Do not plead inability to pay. On the contrary they 
are well able to give a wage increase but refuse to 
do so. 


6. Summarily rejected the Union’s proposal sal de- 
clined to put forward any constructive counter- 
proposal of their own. 


On the other hand, the Union has taken this position: 


1. Submitted reasonable and realistic demands on the 
Employers. | 


2. Supported demands with factual data. 


3. Done everything it could to bring about genuine ‘col- 
lective bargaining. 


4. Cooperated fully with the efforts of the Federal 
Mediation and Conciliation Service to try to bring 
about a peaceful and reasonable settlement of, the 
issues involved. ! 


5. Refuted employer propaganda. 


6. Refused to accede to the Employers’ adamant posi- 
tion. 


7. Resubmitted, time after time, its original fiewtindl 
for the information contained on Form IWA-1 as 
well as for the three broad industry-wide ae for 
negotiations. 


The economic condition of the nation and this industey i is 
excellent as borne out by these facts: | 


1. Construction is at its highest level in history. 


2. Federal tax relief to business has enabled it to main- 
tain its high profit position with less dollar sales. 


3. Demand for lumber is running at close to an all-time 
high. 3 
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Ponderosa Ex. No. 1 






4. Prices have remained firm. 


5. Business confidence is reflected in wage settlements 
being made in all other industries with the national ae 
average being 10 to 15 cents for the past two years. ‘ 






The cost of living is at its second highest level in history ‘ 
and still going up. 





The lumber industry productivity is increasing. As much 
lumber is being produced as ever with 8,000 less people a 
working in the industry in Oregon alone. 






The company has not granted an increase since April 
1952. 






Rates being paid for the same kind of work in this indus- 
try are at great variance with one another. There is an 
average spread of 40-cents per hour in every classification ° 
between workers doing the same job in the same area. 
Such a condition is completely unrealistic and should be 
corrected. 









As a result of the position taken by the Employers a seri- 
ous strike is now in its seventh week with no sign of settle- . 
ment. a 






The Federal Mediation and Conciliation Service has at- 
tempted, without success, to break the deadlock. It has 
been a party to these negotiations for nearly four months. 
There is no reason to believe that a continuation of the 
present procedure will avail anything. It has been given ‘ 
more than a fair chance. It is now time to admit its com- 
plete failure and inability to cope with the situation. 











This is in no way a reflection on the men of the service 
who have given their best. The trouble lies with an ineffec- * 
tive law which puts certain limitations on collective bar- ic 
gaining procedure, and then never gives its agency the 
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Ponderosa Ex. No. 1 


power to deal adequately with realistic and serious sitna- 
tions. 


The entire Federal system is so set up and administered 
today as to make a mockery of the so-called right to enilen. 
tive bargaining. 


While the employers are in the main, responsible for the 
present strike situation, the Federal and State govern- 
ments, by their passive attitude, must now bear equal re- 
sponsibility for permitting its continuance. 


The employers are determined to try to — the 
union’s united position at all costs—short of giving a wage 
increase. 


The Federal Mediation and Conciliation Service proce- 
dure is ineffective. 


A remaining course of action left opened, is for the ‘ea 
ties to agree to arbitrate the issues. 


Therefore we propose: 


1. That a three-man board of arbitration be selected 
from the American Arbitration Association to decide 
the following industry-wide demands of the Union, 
on their merit. ! 


(a) A 12% cent per hour wage increase across the 
board, including piece workers. (Retroactive to 
April 1, 1954). 


(b) Correction of job rate inequities by ean of a 
job analysis program with the cost of such anal- 
ysis to be borne fully by the Companies. 


(c) A third week paid vacation after 5 years or: more 
seniority. 


2. That the decision of the arbitrators be binding on 
both parties. 
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Ponderosa Ex. No.1, Brooks-Scanlon Ex. No. 4 


3. That all workers be returned immediately to their 
jobs without prejudice while the Arbitration Board 
resolves the case. 


J. E. Dicey 
J. E. Dicey 
Acting Chairman 
Northwest Regional Negotiating Committee 


Brooks-Scanlon Exhibit No. 4 


Cuas.S.Marrin Jack E.CHamBers Jack E. CHAMBERS 
President Secretary-Treasurer Business Agent 
INTERNATIONAL WOODWORKERS OF AMERICA 
PONDEROSA PINE BELT, LOCAL 7 
Box 384 PHONE 1039 
HEADQUARTERS 933 BOND STREET 


BEND, OREGON 


AFFILIATED WITH 
CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 


Nov. 9, 1954 


Mr. A. J. Glassow 
Brooks-Seanlon Ine. 
Box 1111 

Bend, Oregon 


Dear Sir: 


This is to advise you that the signing of the Plant Con- 
tract Nov. 6, 1954, does not constitute a withdrawal of the 
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Brooks-Scanlon Ex. Nos. 4, 5 


present charges filed with the National Labor Relations 
Board against your Company by this Union. 


Sincerely yours, 


Jack HK, CHAMBERS 

Jack E. Chambers 
Secry’ Treas. Business Agent 
Local 6-7 IWA-CIO | 


Brooks-Scanlon Exhibit No. 5 


Cuas.S. Marrin JacKE.CuHampers Jack EK. Campers 
President Secretary-Treasurer Business Agent 


INTERNATIONAL WOODWORKERS OF AMERICA 
PONDEROSA PINE BELT, LOCAL 7 
Box 384 pHoNnE 1039 


HEADQUARTERS 933 BOND STREET 
BEND, OREGON 
AFFILIATED WITH 
CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 


Dec. 16, 1954 


Mr. A. J. Glassow 
Brooks-Seanlon Ine. 
Box 1111 

Bend, Oregon 


Dear Sir: 


This is to advise you that the signing of the Woods: Con- 
tract Dec. 10, 1954, does not constitute a withdrawal of the 
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Ponderosa Ex. No.1, Brooks-Scanlon Ex. No. 4 


3. That all workers be returned immediately to their 
jobs without prejudice while the Arbitration Board 
resolves the case. 


J. EK. Dicey 
J. E. Dicey 
Acting Chairman 
Northwest Regional Negotiating Committee 


Brooks-Scanlon Exhibit No. 4 


Cuas.S.Marrin Jack E.Cuampers Jack BE. CHAMBERS 
President Secretary-Treasurer Business Agent 
INTERNATIONAL WOODWORKERS OF AMERICA 
PONDEROSA PINE BELT, LOCAL 7 
Box 384 PHONE 1039 


HEADQUARTERS 933 BOND STREET 


BEND, OREGON 
AFFILIATED WITH 
CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 
Nov. 9, 1954 


Mr. A. J. Glassow 
Brooks-Scanlon Inc. 
Box 1111 

Bend, Oregon 


Dear Sir: 


This is to advise you that the signing of the Plant Con- 
tract Nov. 6, 1954, does not constitute a withdrawal of the 
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Brooks-Scanlon Ex. Nos. 4, 5 


present charges filed with the National Labor Relations 
Board against your Company by this Union. 


Sincerely yours, 


JacK EK. CHAMBERS 

Jack E. Chambers : 
Secry’ Treas. Business Agent 
Local 6-7 IWA-CIO 


ee 


Brooks-Scanlon Exhibit No. 5 


Cuas.S.Marrin Jack E.CHampers Jack EH. CoaMBers 
President Secretary-Treasurer Business Agent 
INTERNATIONAL WOODWORKERS OF AMERICA 
PONDEROSA PINE BELT, LOCAL 7 ; 
Box 384 PHONE 1039 ! 


HEADQUARTERS 933 BOND STREET 


BEND, OREGON 
AFFILIATED WITH 
CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 
Dec. 16, 1954 


Mr. A. J. Glassow : 
Brooks-Scanlon Ine. | 
Box 1111 
Bend, Oregon : 


Dear Sir: | 
This is to advise you that the signing of the Woods Con- 
tract Dec. 10, 1954, does not constitute a withdrawal of the 
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Brooks-Scanlon Ex. No. 5, Tite Knot Ex. No. 6 


present charges filed with the National Labor Relations 
Board against your Company by this Union. 


Sincerely yours, 


JacK E. CHAMBERS 

Jack E. Chambers 
Sec. Tres. Business Agent 
Loeal 6-7 IWA-CIO 


Tite Knot Exhibit No. 6 
INTERNATIONAL WOODWORKERS OF AMERICA 


AFFILIATED WITH CONGRESS OF INDUSTRIAL ORGANIZATIONS 
AND CANADIAN CONGRESS OF LABOUR 


PHONE BROADWAY 5687 
418 GOVERNOR BUILDING 
PORTLAND 4, OREGON 


Local Unions in Rocky Mountains, 
Pacific Coast, Canada, Alaska, 
Southern States, Central States, 
Lake States 


August 6, 1954 


To: Tite Knot Pine Mill 
Redmond, Ore. 


The company, obviously acting in concert with other em- 
ployers and through their respective association, has taken 
the following position: 








BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD IN CASES NOS. 14,303, 14,354 


United States Court of Appeals’... 


FOR THE DISTRICT OF COLUMBIA /CIRGUIT: < cit 
— 


bina ld 
No. 14,303 


INTERNATIONAL WOODWORKERS OF_AMERICA;~LOCAL 
UNIONS 6-7 AND 6-122, AFL-€YO,’ PETITIONERS 
y CLERK 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


No. 14,354 
NATIONAL LABOR RELATIONS BOARD, PETITIONER 


v. 
PINE INDUSTRIAL RELATIONS COMMITTEE, INC., ET AL., 


RESPONDENTS 
On Petition To Review and Set Aside Part of An 
Order of the National Labor Relations Board Dis- 
missing a Portion of the Complaint, and On Peti- 
tion of the National Labor Relations Board to 
Enforce Part of the Same Order Remedying Un- 
fair Labor Practices 
JEROME D. FENTON, 
General Counsel, 


THOMAS J. MCDERMOTT, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


OWSLEY VOSE, 
MAURICE ALEXANDRE, 
ROSANNA A. BLAKE, 
Attorneys, 
National Labor Relations Board. 





STATEMENT OF QUESTIONS PRESENTED 


> The questions presented, as agreed upon in the pre- 
» hearing conference stipulation executed by the parties 
* and approved by this Court, are as follows: 

1. Whether the Board properly concluded that re- 
o spondents in No. 14,354, Pine, Ponderosa, Tite Knot, 
2 and Barclay, or any of them, violated Section 8 (a) 


(5) and (1) of the Act by failing to furnish to Local 
6-7 requested information relating to the wages and 
other terms of employment of individual employees. 

2. Whether the Board properly concluded that the 
¥ failure or refusal of the respondents before the Board, 
Pine, Ponderosa, Tite Knot, Barclay, Brooks-Scan- 
lon, and Red Blanket to produce the requested pro- 
duction and sales information did not constitute a 
violation of Section 8 (a) (5) and (1). 

3. Whether the Board properly concluded that the 
strike was not caused and/or prolonged by any un- 
lawful refusal to furnish requested data, and hence 





» the respondents before the Board, named in para- 
- graph 2 above, or any of them, had not violated Sec- 
> tion 8 (a) (3) and (1) of the Act by failing to offer 


full reinstatement to the strikers upon their uncon- 
ditonal applications. 





bed Il 


INDEX 


Statement of questions presented__ 


- Counterstatement of the case_—..._________-_____-.. 
I. The Board’s fiindings of fact............-— 
A. The Locals reopen their contracts with 
the Companies; their request for data i is 
110, | a a  F 

. The meeting of February 11; the NENG 
presents the Locals’ demands to PIRC.. 
The meeting of March 12; PIRC rejects 
the Locals’ demands.....________...______.. 

. The parties reach an impasse_____....._____... 
cE eC ee ae eT 
. The attempts to settle the strike. 
. The strike is terminated; replaced strikers 
ee ne 

II. The Board’s conclusions of law.....________ 
TR. Phe BOBS OAT sccccccseeimncmancnamacninnammnacnniy 


Statute imvolved. cesses 


aay A fw 


' 
A eeeeeeennns 


SUNUNSTY OF APOC nicncncseeernnmmennarnne 
OS sciuinnsesrene cane ori ate Sate Lgl 
I. Case No. 14,354—The Board properly con- 
cluded that respondents in No. 14,354, 

Pine, Ponderosa, Tite Knot and Barclay, 

or any of them, violated Section 8 (a) (5): 

and (1) of the Act by failing to furnish to 

Local 6-7 requested information relating to 

wages and other terms of employment of 

individual employees____...______ 

A. The Act imposes upon employers the duty’ 

to furnish wage data at the request of. 

the bargaining representative__.__...___. 

B. The Board’s reasons for rejecting the 

Companies’ contention that they should, 


tb: Cee 





demands __ 


ae ee 





not be required to furnish wage data in. 


1. Local 6-7 requested the date for use int 
bargaining on both general and local: 


21 


21 


22 


22 





IV 
Argument—Continued 


2. Local 6-7 did not waive its request for 

the data ee se —— 

II. Case No. 14,8308—The Board properly con- 
cluded that the failure or refusal of the 
respondents before the Board, Pine, Ponde- 

rosa, Tite Knot, Barclay, Brooks-Scanlon, 

and Red Blanket to produce the requested 
production and sales information did not 
constitute a violation of Section 8 (a) (5) 

and (1) ieee —_ 

A. The holding in the Truitt case... 

B. The Board properly concluded that the 
Employers’ refusal to furnish the busi- 
ness data did not constitute bad faith 
[ontye-}) 1b) ——— — 

1. The Union’s pre-negotiation statements 
created no duty on the part of the 
ES: Se cn an eae eee nae 

2. No duty to furnish the data was cre- 
ated during the actual negotiations.. 

a. The Board’s finding that the Com- 
panies did not plead inability to 
pay is supported by substantial 
i US | 

b. Substantial evidence supports the 
Board’s finding that the Union 
sought the information in order to 
determine the Companies’ ability 
Se TI LOe cine cise <b acpiretisaccmcupeenilebiteces 

3. The Board’s conclusion... 


C. The Union’s argument that the snfrnian 
tion was relevant to the establishment 
of wage rates and that the Companies 
were therefore obligated to furnish it is 
refuted by the record and is contrary 
NO TER ae occ 

1. The data had little or no relevance 
to the negotiations. 
III. The Board properly concluded that the strike 
was an economic strike 
Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,303 


INTERNATIONAL WOODWORKERS OF AMERICA, LOCAL 
UNIONS 6-7 AND 6-122, AFL-CIO, PETITIONERS 


Vv. FI 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


No. 14,354 


NATIONAL LABOR RELATIONS BOARD, PETITIONER 
v. : 


PINE INDUSTRIAL RELATIONS COMMITTEE, INC., ET AL., 
RESPONDENTS 


On Petition To Review-and Set Aside Part of An 

Order of the National Labor Relations Board Dis- 

missing a Portion of the Complaint, and On Peti- 

tion of the National Labor Relations Board to 

Enforce Part of the Same Order Remedying Un- 
fair Labor Practices 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


These cases arise out of the failure of Pine Indus- 
trial Relations Committee, Inc., hereinafter called 


(1) 
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PIRC, and five employers referred to herein as Pon- 
derosa, Tite Knot, Barclay, Red Blanket and Brooks- 
Seanlon,? to furnish two types of information re- 
quested by a regional negotiating committee of the 
International Woodworkers of America, AFL-CIO, 
and two of its locals, Local 6-7 and Local 6-122. One 
type related to the wages, hours and other conditions 
of employment of the employees of each Company and 
the Board found that PIRC and the Companies vio- 
lated Section 8 (a) (5) and (1) of the Act by failing 
to furnish such information. The issue in Case No. 
14,354 is the propriety of this finding. 

The other type of information sought was financial 
data, i.e. the 1953 production and sales figures of 
each Company, and the Board concluded that, in the 
circumstances of this case, PIRC and the Employers 
did not violate the Act by failing to comply with the 
Union’s request. The Board also concluded that a 
strike, which occurred after the parties failed - to 
reach agreement on a contract, was not caused and/or 
prolonged by the unlawful failure to furnish data 
and was, therefore, an economic strike. Accordingly, 
it found that certain of the Companies did not violate 
Section 8(a) (8) and (1) of the Act by failing to 
reinstate strikers who had been replaced prior to 
their request for reinstatement. The propriety of 
these findings is challenged by the Unions in Case 
No. 14,303. 





1 Ponderosa Mouldings, Inc., d/b/a Ponderosa Lumber 
Sales; Philip Dahl and Sam Johnson, Co-Partners, d/b/a 
Tite Knot Pine Mill; Philip Dahl and Harold D. Barclay, Co- 
Partners, d/b/a Harold Barclay Logging Company; Red 
_Blanket Lumber Company, Inc.; and Brooks-Scanlon, Inc. 
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I. THE BOARD’S FINDINGS OF FACT 


A. The Locals reopen their contracts with the 
Companies; their request for data is ignored | 


For a number of years prior to 1954, Local 6-122 
maintained contractual relations with Red Blanket 
and Local 6-7 maintained contractual relations with 
Ponderosa, Brooks-Seanlon, Tite Knot and Barclay. 
Each of the contracts provided for automatic renewal 
in the absence of notice to amend or terminate by a 
specified date (J.A. 1804).° 

The two Locals, along with a number of ating in 
the area, follow the practice of authorizing the North- 
west Regional Negotiating Committee, herein called 
NRNC,° to represent them in collective bargaining 


2“J.A.” refers to those portions of the record printed as 
a Joint Appendix to the briefs. In accordance with the Pre- 
hearing Conference Stipulation, we refer to the testimony 
by citing the pages of the original typewritten transcript 
which appear in bold face type in the center of the pages of 
the Joint Appendix. References to the Board’s Decision and 
‘Order and to the Trial Examiner’s Intermediate Report will 
be made by citing the page numbers thereof, which have 
been renumbered so as to follow consecutively the last page 
‘in the transcript of testimony. An exhibit will be identified 
by reference to the party who introduced it and the éxhibit 
number, such as G.C., T.K (Tite Knot), P (Ponderosa). 
References preceding a semicolon are to the Board’s find- 
ings; succeeding references are to the supporting evidence. 
In order to avoid burdening the Court with a voluminous 
appendix we have not printed certain exhibits, such As the 
contracts, as to which there is no dispute. 


8 The NRNC is composed of representatives of eae Pa- 
cific Northwest locals affiliated with the International Wood- 
workers of America, hereinafter called in International, in- 
cluding the Locals here involved. On behalf of locals which 
have given their authorization, it negotiates terms of em- 
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with both employer associations and individual em- 
ployers (J.A. 1796-1797; 71-78, 317). In December, 
1953, about a month before the two Locals reopened 
the above contracts, NRNC sent a questionnaire, des- 
ignated Form IWA-1, to approximately 600 employ- 
ers with which various locals of the International 
had contracts, including the Companies herein (J.A. 
1805-1807; 81-82, 199, 625-626, 1156-1157, G.C. 6 
A,B,C). 

The data requested consisted of the name of each 
employee together with his job classification, hourly 
rate of pay, seniority, paid holidays, vacation, total 
hours actually worked, and total 1953 earnings (ibid). 
In addition, the form called for a breakdown of each 
company’s operations into categories such as sawing, 
etc., and its 1953 production and sales figures for 
each operation (zbid). The covering letter requested 
that the form be completed and returned by January 
30, 1954, and stated that the data was requested 
“Tin] order that our Union may formulate construc- 
tive proposals for intelligent collective bargaining” 
and “as an aid to 1954 negotiations” (zbid). 

On January 13, 1954, PIRC,* through its secretary 


manager, C. L. Irving, advised the Companies and 


its other members to “do nothing about the question- 





ployment which are generally applicable to employers in 
the lumber industry in the Pacific Northwest (J.A. 1804; 
72, 192-193). 


4PIRC is a non-profit Oregon corporation which repre- 
sents its 150 employer-members, including the Companies 
herein, “in connection with their relations with each other, 
with their employees and with the public” (J.A. 1795-1796; 
G.C. 2A). 














S 


naire until you have heard more from this office on 
the subject” and on January 18, advised them to ig- 
nore or reject the request (J.A. 88-89, 91-92, G.C. 9, 
10). On January 14, the NRNC sent a follow-up 
letter stating that the “information requested on 
Form IWA-1 is absolutely essential for an intelligent 
and constructive approach to our collective bargaining 
process this year” and another follow-up letter was 
sent on January 22 (J.A. 1807; G.C. 7, 8). Red 
Blanket advised the NRNC on January 18 that it was 
unwilling to supply the requested data and the other 
Companies ignored the request entirely (J.A. 418- 
419). | 

In late January Local 6-122 notified Red Blanket 
and Local 6-7 notified the other Companies of their 
desire to modify their collective bargaining agree- 
ments so as to provide for a general wage increase, 
“the amount to be determined from analysis of con- 
ditions within the industry and other pertinent fac- 
tors, including information to be submitted on Form 
IWA-1”; for correction of inequities in job: rates 
based upon a job analysis program to be made jointly 
by the Locals and the Company, but financed solely by 
the latter; and for a three-week paid vacation after 
five continuous years of employment in lieu of the 
existing lesser benefits. The notification also advised 
that the NRNC was authorized to represent the Locals 
in negotiations respecting these demands, and stated 
that “[i]n order that our Union may proceed intel- 
ligently and constructively in the 1954 negotiations, 
Form IWA-1 mailed to you from the International 
Union’s office on December 31, 1953, must be re- 
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turned to the International office, as directed in the 
instructions not later than January 30, 1954” (J.A. 
1805; 390, G.C. 16a, ¢, d, e, 123). 

On January 25, PIRC sent its members a draft of 
a proposed reply acknowledging receipt of the de- 
mand for contract modification, stating that a com- 
mittee of employers would be authorized to represent 
them in an initial meeting and that arrangements for 
such meeting could be made through the PIRC office 
(J.A. 1807). Shortly thereafter Brooks-Scanlon, Tite 
Knot, Red Blanket and Ponderosa sent the Locals 
letters, embodying the language suggested by PIRC 
almost verbatim (J.A. 1807). 


B. The meeting of February 11; the NRNC presents 
the Locals’ demands to PIRC 

Early in February 1954, PIRC secretary Irving 
selected a committee and arranged to meet with the 
NRNC on February 11 (J.A. 1807; 74, 107). At 
the meeting, Irving acted as spokesman for the Em- 
ployers’ Committee, which included representatives of 
several employer-members of PIRC. J. E. Dicey, 
vice-president of the International, was spokesman 
for the group representing the NRNC. Dicey set 
forth the three union demands, the first of which was 
a request for an across-the-board wage increase of 
twelve and one-half cents an hour. He explained that 
this figure had been arrived at in the absence of the 
information requested on Form IWA-1, and was based 
on two factors, 7. e., the increase in the cost of living 
since 1952 and the nationwide increase in employee 
productivity as shown by statistics issued by the Bu- 
reau of Labor Statistics. He referred several times 


ad 
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to the request for data and stated that it would be 
acceptable in any form submitted. In reply, Irving 
stated that the meeting was exploratory in nature 
and that its purpose was to hear the union demands 
so that the employers could decide whether they would 
bargain as a group or individually before making a 
decision respecting the requested data. Accordingly, 
the matter of furnishing data was left unsettled G A. 
1811-1813; 107-119, 419-4387). 

On February 12, The employers’ Committee eat and 
decided to conduct negotiations on a group basis. 
The next day, Irving sent PIRC members having 
contracts with locals affiliated with the International 
drafts of a proposed letter to such locals authorizing 
an Employers’ Committee to represent each such 
member “for the purpose of recommendation only” 
(J.A. 1813). The Companies sent such letters shortly 
thereafter (J.A. 1807-1808). 


C. The meeting of March 12; PIRC rejects the 
Locals’ demands 

Another meeting between the Employers’ Commit. 
tee and the NRNC was held on March 12. Irving 
again acted as spokesman for his Committee, which 
included Philip Dahl of Tite Knot and Barclay; and 
A. J. Glassow of Brooks-Scanlon (J.A. 1814; ' 144- 
150, 154-155). Dicey made a lengthy presentation 
of the arguments supporting the three union demands 
(J.A. 1814-1817; 156, 449-454; G.C. 38a, 38b). He 
again stated that the requested wage increase was 
predicated on an increase in the cost of living and 
employee productivity. As to the latter, Dicey, elab- 
orating on the explanation given by him at the Feb- 
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ruary meeting, stated that he had used the figure 
furnished by the Bureau of Labor Statistics as to the 
annual increase in employee productivity in the econ- 
omy as a whole—four percent—as the basis for this 
part of his wage increase demand and commented 
that he “didn’t know” whether 1214 cents was the 
“right figure” (J.A. 178, 457-464, G C 38a.) Dicey 
again mentioned the need for the data requested on 
Form IWA-1, stating that the NRNC “wanted to 
find out the actual hours worked, the actual day 
wages received, and by whom, because it was our 
feeling that supervisory employees or normal operat- 
ing overhead, while it was an expense, in our opinion 
should not be charged to productivity” (J.A. 464). 
He further stated that the NRNC desired data re- 
lating to holidays and vacations called for on Form 
IWA-1 in order to analyze the Companies’ “direct 
labor cost,”’ since it knew that people who were on— 
enjoying a holiday, or people that were on vacation, 
were not actually producing anything, and, while it 
was an operating expense, we also felt that it should 
not be charged as a direct labor cost in connection 
with establishing the productivity figure” (J.A. 465). 
With respect to the demand for a job evaluation pro- 
gram, Dicey urged that there should be no wage dif- 
ferential between plants for similar work performed 
at plants in the same area, claiming that a prelimi- 
nary study in the fir industry disclosed excessive 
wage spreads for similar job classifications. He 
stated that the requested data relating to individual 
classifications and hourly rates “is absolutely essen- 
tial to an intelligent approach to negotiating this 





9 


particular point with the Employer” (J.A. 475, G.C. 
38-B, p. 2). Finally, Dicey restated the NRNC re- 
quest for additional vacation benefits but without 
elaboration (J.A. 1814; 490). 

After a brief caucus by the Employer Committee, 
Irving responded to the NRNC demands (J.A. 1815; 
156-157). He stated that wages in the pine area 
had more than kept up with the cost of living and 
compared favorably with those in other industries; 
that despite a downward trend in profits of the lum- 
ber industry, labor was receiving over 50 percent of 
their increased productivity; that the job evaluation 
program would not prove successful because differ- 
entials traditionally had existed in the industry for 
valid reasons, and that an evaluation should be con- 
ducted on an intra-plant rather than industry-wide 
basis; and that he saw no trend to a 3-week vacation 
after 5 years of service and that the existing vacation 
benefits of 2 weeks after 3 years of service was in 
excess of the trend (J.A. 1815; 160-170, 494). Dicey 
inquired of Irving whether the Companies were 
“pleading inability to pay.” Irving replied that “we 
were not pleading inability to pay, but that we were 
simply arguing and stating that it would be com- 
pletely unwise faced with the market and economic 
trends, as we analyzed them, to deliberately increase 
costs”; that it “was not a question of inability to pay. 
It was a question of inadvisability to pay” (J.A. 
1816; 156-166, 495-497). He predicated his opposi- 
tion to the cost increases which would result from 
the NRNC demands on downward trends in the in- 
dustry, namely, the steadily falling price of lumber, 
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as well as a drop in production, unfilled orders and 
shipments (J.A. 1816; 167-170). Finally, Irving 
stated that his Committee was unwilling to recom- 
mend “anything that involved a cost increase” but 
would be willing to recommend renewal of existing 
contracts for another year (J.A. 1816; 164, 496). 
After a caucus, the NRNC representatives rejected 
Irving’s proposal (J.A. 1816; 497). 


D. The parties reach an impasse 

The parties met again on April 2, April 28, and 
June 4, with Irving and Commissioner Walker, a 
representative of the Federal Mediation and Concilia- 
tion Service, among those present at each meeting. 
At the first meeting, Dicey restated his three contract 
demands, presented various arguments supporting 
the Unions’ position, and renewed his request for the 
data called for in Form IWA-1. In support of the 
wage demand Dicey urged that the Employers “had 
experienced a very good year profitwise” and that “‘it 
was strange” that the Employers “were not willing 
to share anything with the people who were actually 
producing for them” (J.A. 507-508). Irving stated 
that the Companies had nothing further to add to 
the earlier proposal for renewing existing contracts 
(J.A. 1818-1819; 348-351, 504, 506). 

At the April 23 meeting, the NRNC representative, 
McDonald, inquired whether the position of the Em- 
ployers’ Committee had changed. When Irving re- 


plied in the negative, McDonald stated that the meet- 


ing “might as well come to an end.” No reference 
to Form IWA-1 was made (J.A. 1820-1821; 351- 
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354). At the June 4 meeting, Dicey attempted to 
persuade Irving to make an offer which would yield 
the employees something more than a renewal of ex- 
isting contracts and mentioned increased productivity. 
Irving questioned whether the NRNC figures were 
applicable to the pine area. Failing to receive any 
new proposal from the Committee, Dicey suggested 
adjournment of the meeting (J.A. 1821-1823; 354- 
360, 518). Dicey testified that he renewed his request 
for Form IWA-1 at this meeting; Irving, however, 
was unable to recall any mention of the questionnaire 
and his assistant, Glos, testified that it was not men- 
tioned (J.A. 1823; 361, 528, 1614-1615). : 





E. The strike 


On June 18, the NRNC decided to call a strike to 
begin on June 21 (J.A. 1823-1824; 531-532). Its 
authority to take this action stemmed from a poll 
which the NRNC had conducted the preceding March 
among its member locals, including Locals 6-7 and 
6-122, to determine whether to “give the Northwest 
Committee the authority to call a strike if we deemed 
it necessary in order to end our negotiations on the 
demands that they were negotiating” (J.A. 1808, 
1830; 502-504, 530). Specifically, the strike ballots 
which were sent to the locals presented the following 
question (J.A. 1482-1483, G.C. Exh. 1389) : 


Are you in favor of authorizing the Northwest 
Regional Negotiating Committee to call a strike, 
in the event it becomes necessary to, to secure a 
settlement of the points in negotiations? 
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Obtaining the authority sought, the NRNC first sched- 
uled a strike for May 3, but later postponed it (J.A. 
1821-1822; 518, 530). 

On June 19, the NRNC advised its member locals, 
including Locals 6-7 and 6-122, of the strike call for 
June 21, and the Companies’ employees struck on 
that date (J.A. 1823-1824; 362, 531-533, G.C. 75).° 


F. The attempts to settle the strike 


On July 6, Irving sent letters to Tite Knot and 
Ponderosa, with copies to Glassow of Brooks-Scanlon 
and to Mattson of Red Blanket, advising them to 
“give thought to withdrawing authority from PIRC 
in these negotiations” (J.A. 1809). On July 7, Red 
Blanket sent a letter to PIRC confirming a telephone 
conversation “withdrawing your authority to nego- 
tiate for us granted you in our letter of February 15, 
1954” (J.A. 1809, 1884, 1885). On July 15 and 16, 
respectively, Ponderosa and Tite Knot notified Local 
6-7 that they were no longer represented by the Em- 
ployers’ Committee (J.A. 1809, 1885). On the latter 
date, Irving advised the NRNC that the Employers’ 
Committee no longer represented any of the Com- 
panies and Brooks-Sceanlon sent a confirming letter to 
Local 6-7 on July 11 (J.A. 1809, 1935). 

Thereafter, during August and September, the 
NRNC and Local representatives met directly with 





5On June 17, Local 6-122 voted to adhere to the NRNC 
rather than to accept Red Blanket’s offer to extend the old 
contract and reaffirmed this determination on June 22 (J.A. 
1823-1824; 818-823, 833-834). 
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the Companies on a number of occasions. At meet- 
ings on August 6, first with Irving, Dahl of Tite Knot 
and Barclay, and representatives of Ponderosa, and. 
later in the day with Irving acting as representative 
of Brooks-Scanlon, Dicey read a prepared statement 
which, among other things, stated that the Companies 
had refused to grant a wage increase although they 
did not “plead inability to pay,” referred to the 
NRNC’s requests for IWA-1 data, and reiterated its 
three industry-wide economic demands. Dicey con- 
cluded with a proposal for arbitration of the three 
demands but did not request arbitration of the IWA-1 
data issue. The arbitration proposal, however, was 
rejected (J.A. 1778, n. 19, 1835-1836, 1839; 368, 541- 
542, 545, 571-572, 1256, 1650, G.C. 142, TK 6, p. 1). 
No mention of the data was made at subsequent 
meetings between the parties in August and paptem 
ber (J.A. 1839-1845; 1530). : 


G. The strike is terminated; replaced strikers 
are not reinstated 

On September 18, Local 6-7 advised Penteden and 
Tite Knot that the strike and picketing would termi- 
nate 2 days later and requested reinstatement of 
those employees still on strike (J.A. 1848; 1194-1197, 
G.C. 121); a similar notification was given by Local 
6-7 to Brooks-Scanlon on September 25, and by Local 
6-122 to Red Blanket on October 13 (J.A. 1848, 1849; 
387, 863-866, 942-955, G.C. 65, 127). These strikers, 
however, had already been permanently replaced and 





8 A meeting had been held with Red Blanket on May a 
but no agreement was reached (J.A. 1823-1826; 807-813). 
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therefore were either refused reinstatement or of- 
fered less desirable jobs (J.A. 1833, 1849-1850; 387, 
863-866, 942-955, 1198, 1373). 

No further bargaining occurred between the Locals 
and any of the Companies except Brooks-Scanlon. 
On November 6 and December 10, that Company en- 
tered into contracts with Local 6-7 covering its plant 
and woods employees (J.A. 1848; 379-385). The 
Local made it clear, however, that the execution of 
the contracts did not constitute a withdrawal of the 
charges pending before the Board, which alleged, inter 
alia, the refusal to furnish the requested data (J.A. 
1848; 1312-1318, B-S 4, 5). 


II. THE BOARD’S CONCLUSIONS OF LAW 


The Board unanimously found that although PIRC 
and the Companies acted in good faith, they neverthe- 
less violated Section 8(a)(5) and (1) of the Act by 
failing to comply with the Unions’ request for data 
relating to wages and other conditions of employment 
(J.A. 1776). For the reasons set forth, infra, pp. 
22-26, the Board rejected the contention that PIRC 
and the Companies were under no duty to furnish 
the data in this case because it was to be used for 
industry-wide bargaining and not merely in connec- 
tion with bargaining between the Companies and the 
Locals, and because, in any event, the Locals had 
waived their demand (J.A. 1775-1776). 

On the other hand, the Board, one Member dis- 
senting and in disagreement with the Trial Examiner, 
found that the failure of PIRC and the Companies to 
furnish the requested production and sales data did 
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not, under the circumstances of this case, constitute 
bad faith bargaining and therefore did not violate the 
Act. Its conclusion was based on subsidiary findings 
that: (1) the Unions sought the data to enable them 
to determine, in advance of negotiations, the Employ- 
ers’ ability to pay and also to refute any argument 
they might raise, during negotiations, based on abil- 
ity to pay; (2) the Employers did not plead inability 
to pay; and (3) an employer’s “ability to pay must 
be brought into issue before a refusal to furnish in- 
formation relating thereto can be found to ba viola- 
tive of the Act” (J.A. 1776-1779).’ : 
Finally, the Board concluded that the unlawful 
failure to furnish data was not one of the causes of, 
nor did it prolong, the strike but that, instead, the 
strike was an economic strike having been caused 
solely by the Employers’ refusal to do more than ex- 
tend the old contracts and the Unions’ refusal to 
accept this offer. The Companies, therefore, did not 
violate the Act by refusing to reinstate the strikers 
who had been replaced prior to their unconditional 
application (J.A. 1775, n. 11, 1816, 1823, 1832).* 


7The dissenting Member concluded that the Unions were 
entitled to the financial data first because it was relevant to 
negotiations since they wanted it to determine how much of a 
wage increase they could justify on the basis of the increase 
in employee productivity in the pine industry; and ‘second 
because, in any event, the Employers did plead inability to 
pay (J.A. 1783-1789) 


8 The Board unanimously affirmed the Examiner’s conclu- 
sion that PIRC and the Companies did not violate the! Act in 
other respects, as alleged in the complaint. This finding is 
not in issue (Prehearing Conference Stipulation). 
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Ill. THE BOARD’S ORDER 


The Board ordered PIRC and the Companies to 
cease and desist from refusing to bargain collectively 
with Locals 6-7 and 6-122 by failing and refusing to 
furnish them on request with information concerning 
the name of each employee in the bargaining unit, 
his job classification, seniority standing, paid holi- 
days, vacations, total hours worked, and his annual 
earnings, and from in any like or related manner 
interfering with the efforts of the Locals to bargain 
collectively (J.A. 1780-1781). 

Affirmatively, the Board ordered PIRC and the 
Companies to furnish the above data, upon request, 
and to post appropriate notices (J.A. 1781).° 


STATUTE INVOLVED 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 65 Stat. 601, 
29 U.S.C., Sec. 151, et seg.), are set forth, infra, 
pp. 51-58. 


SUMMARY OF ARGUMENT 


I. The Board’s conclusion that the Employers vio- 
lated the Act by failing to comply with the Unions’ 
request for wage data. 


® The Board conditioned its order requiring Red Blanket to 
furnish wage data to Local 6-122, upon the latter’s compliance 
with. the filing requirements of Section 9(f), (g), and (h) of 
the Act within 30 days (J.A. 1780-1781). It having failed 
to comply, the Board is not seeking to enforce its order 
against Red Blanket but only against the parties who refused 
to furnish wage data to Local 6-7. The one exception is 
Brooks-Scanlon who has complied with the order. 
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Information with respect to wages, hours, and 
other conditions of employment bears directly upon 
the employer-employee relationship and the collective 
bargaining representative must have such data if it 
is to bargain on these matters. It is for this reason 
that the courts have recognized the presumptive rel- 
evance of wage data. In other words, the Union is 
not required to prove its need for information of this 
type but, on the contrary, the Act imposes upon em- 
ployers the duty to furnish it on request. 3 

The Employers contended before the Board, how- 
ever, that they were not required to comply with the 
Unions’ request in this case because (1) the infor- 
mation was to be used in part in industry-wide bar- 
gaining, and (2) the Local waived its demand. The 
Board properly rejected both contentions, the record 
having disclosed (1) that the Employers and the 
Unions had for a number of years engaged in in- 
dustry-wide bargaining on basie terms of employ- 
ment and that the same pattern was followed in the 
current negotiations, and (2) that the Local con- 
tinued to indicate its desire for the information. 

II. The Board’s conclusion that the Employers were 
not required to comply with the Unions’ mequest for 
financial data. 

The Supreme Court in N.L.R.B. v. Truitt Manu- 
facturing Company, 351 U.S. 149, makes it clear that 
the doctrine of presumptive relevance has no applica- 
bility in the case of requests for financial data. On the 
contrary, that case leaves no doubt that the Board is 
empowered to require an employer to furnish business 
information only if it can reasonably infer from all of 
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the circumstances that the employer’s refusal to fur- 
nish it was in derogation of his duty to bargain in 
good faith. The Board’s inference of bad faith in 
that case was affirmed by the Court on one ground 
only, 2.¢., that the employer had pleaded inability to 
pay higher wages and good faith bargaining re- 
quired that he provide substantiating data on request. 

In the instant case, however, the record fully sup- 
ports the Board’s findings that the Unions requested 
financial data, 7.e., production and sales figures, in 
order to determine for themselves, in advance of bar- 
gaining, the Employers’ ability to pay higher wages 
although the latter at no time pleaded inability to 
pay. It therefore properly concluded in accordance 
with Truitt, that the Employers did not violate the 
Act by failing to comply with the Unions’ request. 

Truitt also bars the Board from finding, as the 
Union would have it do, that the Act imposes upon 
employers the duty to furnish financial data which 
may be helpful to the union in formulating wage de- 
mands. The basis for the Unions’ contention is their 
assertion that the information would have enabled 
them to prove that a wage increase was justified be- 
cause of the increase in employee productivity in the 
pine industry. But even if it is assumed that the 
Unions could have computed increases in employee 
productivity from raw production and sales figures 
for one year, this fact would have had little or no 
relevance to the negotiations in this case. 

III. The Board’s conclusion that the strikers were 
not entitled to reinstatement since the strike was an 


economic strike. 
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Strikers who have been replaced are not entitled 
to reinstatement unless the strike is an unfair labor 
practice strike, i.e., one caused or prolonged at least 
in part by the employer’s violation of the Act. The 
question is therefore a factual one and the, record 
amply supports the Board’s finding that the Employ- 
ers’ failure to furnish wage data, the only unfair 
labor practice found, was not one of the causes of the 
strike but that instead the strike was caused solely 
by the Employers’ refusal to make any concessions 
which would increase costs and the Unions’ equally 
fixed refusal to agree merely to extend the current 
contracts. | 

The Unions’ contention that the strike might have 
been averted had the Companies supplied financial 
data which would have indicated whether or not em- 
ployee productivity had increased ignores the follow- 
ing facts: (1) that the Employers’ failure to furnish 
financial data was not an unfair labor practice under 
the circumstances of this case; (2) that productivity 
data was, at best, relevant only to one portion of one 
of the Unions’ three demands all of which were re- 
jected by the Companies; and (3) that if the threat 
of and an actual strike were not sufficient to persuade 
the Employers to make even minor concessions, it 
cannot be supposed that evidence with respect: to em- 
ployee productivity would have done so particularly 
since it had no bearing whatsoever on the adverse 
economic trends on which the Companies based their 
position. : 
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ARGUMENT 


In December 1953, the Union * sent 600 employers, 
including the Companies here involved, a form de- 
signed to furnish it with two types of data: (1) em- 
ployment data, i.¢., the names, job classifications, 
wages, hours, etc., of the employees of each Company, 
and (2) financial data, i.e., each Company’s 1953 
production and sales figures, supra, p. 4. Accord- 
ing to the Union, it needed the information as an 
aid to formulating “constructive” proposals for pre- 
sentation at the bargaining meetings which would 
begin shortly, supra, p. 4. When the Companies 
failed to supply either type of information, the Un- 
ion renewed its request at the first bargaining meet- 
ing and at later meetings also but to no avail, supra, 
pp. 6-7, 8, 10, 18. The basic issue before this Court is 
the propriety of the Board’s conclusion that the Com- 
panies violated the Act by failing to furnish the em- 
ployment data but did not, under the circumstances of 
this case, violate the Act by failing to furnish the 
business data. 


10In this portion of the brief we refer at times to NRNC 
and the Locals collectively as the Union and to PIRC and 
the various Companies collectively as the Employers or the 
Companies. 
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Case No. 14,354 


I. THE BOARD PROPERLY CONCLUDED THAT RE- 
SPONDENTS IN NO. 14,354, PINE, PONDEROSA, 
TITE KNOT AND BARCLAY, OR ANY OF THEM, 
VIOLATED SECTION 8 (a) (5) AND (1) OF THE 
ACT BY FAILING TO FURNISH TO LOCAL 6-7 
REQUESTED INFORMATION RELATING TO 
WAGES AND OTHER TERMS OF sceealaniies isaealinil 
OF INDIVIDUAL EMPLOYEES 


A. The Act imposes upon employers the duty to fur- 
nish wage data at the request of the bargaining 
representative 

As noted by the Board (J.A. 1774-1775), the courts 
have consistently sustained it in holding that an em- 
ployer is guilty of a refusal to bargain if he fails to 
comply with a request for wage data made by the 
statutory bargaining representative of his employees.” 
Such information concerns the employee-employer re- 
lationship and is “necessary to the proper discharge 
of the duties of the collective bargaining agent.” 
N.L.R.B. v. Whitin Machine Co., 217 F. 2d 598, 594 
(C.A. 4), certiorari denied, 349 U.S. 905. As one 
court has said, it is “difficult to conceive a case in 
which current or immediately past wage rates would 
not be relevant to negotiations” on wages. NL.R.B. 


11 N.L.R.B. Vv. F. W. Woolworth Co., 352 U.S. 938,: revers- 
ing 285 F. 2d 319 (C.A. 9); Boston Herald-Traveler Corp. 
v. N.L.R.B., 238 F. 2d 58 (C.A. 1); N.L.R.B. v. New Britain 
Machine Co., 210 F. 2d 61 (C.A. 2); NLRB. v. Whitin 
Machine Co., 217 F. 2d 593 (C.A. 4), certiorari denied, 349 
U.S. 905; N.L.R.B. v. The Item Co., 220 F. 2d 956, certiorari 
denied, 350 U.S. 836, 905, 352 U.S. 917; N.L.R.B. v. Heck- 
man Furniture Co., 207 F. 2d 561 (C.A. 6); J. I. Case Co. V. 
N.L.R.B., 253 F. 2d 149 (C.A. 7). 
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v. Yawman & Erbe Manufacturing Co., 187 F. 2d 
947 (C.A. 2). Accordingly, the courts have recog- 
- nized what has been characterized as the “presump- 
tive relevance” of data of this type. Boston Herald- 
Traveler Corp. v. N.L.R.B., 223 F. 2d 58, 62 (C.A. 
1). Indeed, when one court held that the employer 
was under no obligation to furnish wage information 
in the absence of a showing by the union of “reason- 
able need,” the Supreme Court reversed summarily. 
N.L.R.B. v. F. W. Woolworth Co., 235 F. 2d 319, 
3238 (C.A. 9), reversed, 352 U.S. 938. 

The Companies do not challenge this general prin- 
ciple. They contended before the Board, however, 
_ that they did not violate the Act by failing to com- 
ply with the Union’s request because (1) the data 
was requested not for the sole use of the Locals in 
bargaining with these individual Companies but to 
enable the International to compile statistics to be 
used in industry-wide bargaining, and (2) that Local 
6-7 waived its demand for the data. As demonstrated 
below, the Board properly rejected both contentions. 


B. The Board’s reasons for rejecting the Companies’ 
contention that they should not be required to 
furnish wage data in this case 


(1) Local 6-7 requested the date for use in bar- 
gaining on both general and local demands 


It has been customary for a number of years for 
various locals, which are the certified bargaining 
representatives of the employees, to authorize NRNC- 
to bargain on their behalf on general or basic terms 
of employment in the industry (J.A. 1804; 71-73, 
566, 1563-1564). Most of the employers, in turn, 
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bargain on such matters through associations such 
as PIRC (J.A. 1796-1797; 71-73, 317). In practice 
this is tantamount to industry-wide bargaining since 
it appears that the same general demands are! made 
of all employers and any terms agreed upon set the 
pattern for the industry (J.A. 78-79, 265-266).  Mat- 
ters of local interest, on the other hand, are. nego- 
tiated between individual employers and the locals 
(J.A. 1804; 197). It was obvious from the NRNC’s 
letters to the employers with respect to Form IWA-1 
and the Locals’ letters notifying the Companies that 
they had authorized NRNC to bargain for them on 
three general demands and urging them to supply the 
information called for by the form, supra, pp. 4-6, 
that the Unions expected to follow the same practice 
in the 1954 negotiations. 

The first step in formulating general demands oc- 
curs when members of the locals vote on “points” 
they want raised during negotiations (J.A., 196). 
The results are sent to the District Councils which 
forward those they approve to the International, along 
with any additional subjects they would like to have 
considered (J.A. 196). The International then form- 
ulates the general industry-wide demands on the 
basis of these recommendations (J.A. 196-197). Ac- 
cordingly, as Education and Research Director Ken- 
ney testified, the International needed the information 
so that it could “discuss intelligently with our own 
people at a local level, company by company, if nec- 
essary, some of the particular problems on both sides 
that would affect whether or not we put in a de- 
mand... or what kind of a demand we might put 
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in” (J.A. 200-201). The data was also necessary, 
Kenney explained, to enable the NRNC to determine 
whether or not inequitable wage differentials existed 
within identical job classifications, whether or not 
employees were receiving the paid holidays and vaca- 
tions provided for in the existing contracts, and 
whether demands should be made respecting these 
terms in the forthcoming negotiations (J.A. 203-215). 
In addition, Kenney pointed out that the data would 
have been supplied to the locals for use in bargaining 
with the individual Companies at the local level in 
which NRNC representatives also participated (J.A. 
196-197, 260-262, 364-366, 368-370). 

Thus, the Companies’ contention that they were not 
required to furnish wage data because it was re- 
quested by NRNC and was to be used in part in in- 
dustry-wide negotiations, ignores the pattern of bar- 
gaining at two levels which had been established 
over the years. It also ignores the fact that the 
Companies themselves chose to rely on industry-wide 
trends rather than on their individual financial situ- 
ations in rejecting the Union’s demands, supra, pp. 9- 
10. The record, therefore, amply supports the Board’s 
finding that the locals “had a definite interest in the 
procurement of the requested information” both to 
enable NRNC to bargain on the general demands 
and to assist them in their direct bargaining with 
the employers at the local level (J.A. 1775-1776). 
It follows that the Board properly concluded that the 
Companies were required to comply with the Union’s 


request. 
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(2) Local 6-7 did not waive its request for the data 


Although it is undisputed that Local 6-7 reiterated 
its request for the wage and business data as late as 
August 6, 1954, at meetings with the Companies, 
supra, p. 18, they contended before the Board that 
its failure to renew its request at later meetings in 
the same month required a finding that it had waived 
its right to such data. By this time, however, it had 
become obvious that the Companies were not going to 
furnish the data and that further requests would be 
futile. Under these circumstances, the absence of later 
demands does not justify a finding of waiver’ which 
will not be inferred but must be “clear and unmis- 
takable.” N.L.R.B. v. The Item Co., 220 F. 2d 956, 
958-959 (C.A. 5), certiorari denied, 350 U.S. 836, 905, 
352 U.S. 917; N.L.R.B. v. New Britain Machine Co., 
210 F. 2d 61, 62 (C.A. 2). 

Moreover, the record affirmatively shows | a con- 
tinued desire for the data on the part of Local 6-7. 
Thus, subsequent to the August meetings, ze., on 
September 21, 1954, Local 6-7 filed an amended 
charge against the Companies reiterating their fail- 
ure to furnish the data in question (G.C. Exh. 1-C). 
In addition, Local 6-7’s spokesman, Sullivan, advised 
Brooks-Scanlon on November 9 and December 16 that 
execution of the proposed contracts between the par- 
ties “would have no bearing on the issues now pend- 
ing before the National Labor Relations Board” (J.A. 
1848; 1312-1813). Finally, on the same dates, Local 
6-7 wrote letters to Brooks-Scanlon stating that the 
execution of its contracts with the Company “does not 
constitute a withdrawal of the present charges filed 





26 


with the National Labor Relations Board against your 
Company by this Union” (J.A. 1848; I.R. 29; BS 4, 
5). These charges alleged, among other things, the 
failure to furnish the requested data (G.C. Exh. 1-E). 
In these circumstances, the Board properly rejected 
the claim of waiver (J.A. 1776). 


Case No. 14,303 


. THE BOARD PROPERLY CONCLUDED THAT THE 
FAILURE OR REFUSAL OF THE RESPONDENTS 
BEFORE THE BOARD, PINE, PONDEROSA, TITE 
KNOT, BARCLAY, BROOKS-SCANLON, AND RED 
BLANKET TO PRODUCE THE REQUESTED PRO- 
DUCTION AND SALES INFORMATION DID NOT 
CONSTITUTE A VIOLATION OF SECTION 8 (a) 
(5) and (1) 


A. The holding in the Truitt case 


In contending that the Companies also violated the 
Act by failing to furnish the production and sales 
figures, the Union in effect argues that the Act im- 
poses upon employers the duty to furnish any financial 
data which may be helpful to a union in formulating 
wage demands. This contention, we submit, is refuted 
by N.L.R.B. v. Truitt Manufacturing Company, 351 
U.S. 149. That case arose out of the employer’s re- 
fusal to supply the union, on request, with financial 
data to substantiate his statements during negotia- 
tions that he was unable to grant the wage increase 
demanded by the union (ibid. at 150). In refusing to 
enforce the Board’s order based on a finding that the 
employer thereby violated the Act, the Court of Ap- 
peals for the Fourth Circuit clearly indicated that in 
its opinion an employer is never obligated to furnish 
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business data. N.L.R.B. v. Truitt Manufacturing 
Company, 224 F. 2d 869, 874, 875. Although the 
Supreme Court reversed, it carefully limited its hold- 
ing to the facts of that case. Said the Court (351 US. 
at 152-153) : 


Good-faith bargaining necessarily pennies that 
claims made... be honest claims. This is true 
about an asserted inability to pay an increase 
in wages. If such an argument is important 
enough to present in the give and take of bar- 
gaining, it is important enough to require some 
sort of proof of its accuracy. And it would cer- 
tainly not be farfetched for a trier of fact to 
reach the conclusion that bargaining lacks good 
faith when an employer mechanically repeats a 
claim of inability to pay without making the 
slightest effort to substantiate the claim. 
Moreover, lest its decision be interpreted as a hold- 
ing that an employer creates an obligation to furnish 
business data every time he raises a defense to which 
it might be relevant, the Court went on to say (ibid. 
at 153): 


We do not hold, however, that in every ease in 
which economic inability is raised as an argu- 
ment against increased wages, it automatically 
follows that the employees are entitled to sub- 
stantiating evidence. Each case must turn upon 
its particular facts. | 


| 


Thus, even when T7’ruitt is given the broadest pos- 
sible interpretation, its holding is applicable only to 
eases in which the employer raises a defense, the 
validity of which the union is unable to judge unless 
it is furnished the data on which the defense is based. 











28 


Nothing in Truitt, we submit, would justify the 
Board in holding, as the Union would have it do, that 
a union can unilaterally create a duty on the part of 
an employer by making claims or raising questions 
with respect to which such data might have some de- 
gree of “relevance”. On the contrary, Truitt puts the 
Board on notice that it is empowered to order an 
employer to furnish financial information only if it 
can reasonably conclude, from the circumstances of 
the case, that the employer’s failure to comply with 
the union’s request was in derogation of his obliga- 
tion to bargain in good faith. 

The question to be determined, therefore, is whether 
under all of the circumstances of this case, the Board 
reasonably concluded that the Employers’ failure to 
furnish the production and sales figures did not con- 
stitute bad faith bargaining. 


B. The Board properly concluded that the Employers’ 
refusal to furnish the business data did not con- 
stitute bad faith bargaining 


(1) The Union’s pre-negotiation statements created 
no duty on the part of the Companies 

When the Union sent out Form IWA-1, it told the 
Companies that it was asking for wage and business 
data so that it could “formulate constructive pro- 
posals” for “intelligent collective bargaining” in the 
1954 negotiations, supra, p. 4. In follow-up let- 
ters, the Union insisted that the information was 
“absolutely essential” for an “intelligent and con- 
structive approach” to bargaining and announced 
that it would seek a general wage increase, the 
amount to be determined on the basis of pertinent 
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factors, including information to be submitted on the 
form, supra, p. 5. 

Since a union need not demonstrate a viel for 
wage data, supra, p. 22, the foregoing requests 
were sufficient to create an obligation on the part of 
the Companies to furnish such data. Truitt, on the 
other hand, makes it clear that a request for business 
data stands on an entirely different footing. To hold 
that the employer must also furnish such information 
simply because the union asserts that it is necessary 
for constructive collective bargaining would obviously 
enable the union to obtain financial data in every case. 
This result would clearly conflict with the reasoning 
upon which the Court upheld the Board’s order in 
Truitt and would render meaningless its admonition 
that each case must turn on “its particular facts.” 
(351 U.S. at 153.) It follows, therefore, that the 
Union’s general and self-serving declarations were 
not sufficient to create a duty on the part of the Com- 
panies to comply with the Union’s request for finan- 
cial data. 


(2) No duty to furnish the data was created — 
the actual negotiations 

The Board’s conclusion that the Companies aid not 
violate the Act by failing to furnish the production 
and sales data is based on its findings that the Union 
wanted the information in order to determine the Em- 
ployers’ ability to pay higher wages although, as the 
Union admitted during negotiations, the latter at no 
time raised “inability to pay” as a defense to the 
Union’s demands. The Board therefore concluded, in 
accordance with Truitt, that since the Employers 
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never made ability to pay an issue, their failure to 
furnish the data was not in derogation of their duty 
to bargain in good faith. As demonstrated below, the 
record amply supports the Board’s findings of fact 
and its conclusion of law. 


(a) The Board’s finding that the Companies did 
not plead inability to pay is supported by sub- 
stantial evidence 

At the first bargaining meeting and at later meet- 
ings the Union requested a 1214 cent an hour in- 
crease, an employer-financed job evaluation survey, 
and a third week of paid vacation for employees with 
five years seniority supra, pp. 6-7. The Companies, 
in turn, refused to grant any of the requests but 
offered to extend the current contracts supra, p. 10. 
They denied that they were pleading inability to pay 
but explained that they thought it “inadvisable” to 
increase their costs because of downward trends in 
the industry such as steadily falling lumber prices, a 
drop in production and unfilled orders, increases in 
inventories, and the development of substitutes for 
lumber (J.A. 1816-1817, 1822; 140, 151, 165-166, 
168-170, 358, 494, 497, 500-501, 1247-1248, 1565, 
G.C. 22-B). 

The record also discloses that the Union recognized 
that the Companies did not base their refusal to grant 
its demands upon the financial condition of any one 
or all of the Companies represented but relied instead 
upon general business conditions in the industry. 
Thus, the Union disagreed with the Companies’ evalu- 
ation of the industry situation and cited statistics 
which it claimed demonstrated that production, ship- 
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ments and orders “are still running considerably 
ahead of 1952” (J.A. 472-478, 506-507, 520-525, 
G.C. Exh. 39, p. 2). Moreover, the Union never chal- 
lenged the “good faith” of the Companies’ pessimism 
about the economic conditions of the industry.” In- 
deed, the Union itself stated during negotiations that 
the Companies “do not plead inability to pay. On the 
contrary, they are well able to give a wage increase 
but refuse to do so” (J.A. 1778, n. 19; 1256, G.C. 142, 
p. 1, T.K. 1). At the same time, it again recognized 
that the Companies’ position was based upon economic 


‘conditions generally by proceeding to argue that the 


economic condition of both the nation and ir pine 
industry was “excellent” (ibid.). 

Nonetheless, the Union challenges the Hoss find- 
ing that the Companies did not plead inability to pay, 
its present position being that “unsatisfactory busi- 
ness conditions” and “inability to pay” are the same 
thing (Br. pp. 48-49). Needless to say, they are not. 
For example, an employer might well admit that he 
could increase wages at the moment but claim, with 
complete logic, that the general economic picture made 
it “inadvisable” for him to bind himself to pay higher 
wages during the contract term.” 


12 The record shows that, as claimed by the Union, produc- 
tion, sales, etc., were higher in 1954 than in 1952, the date of 
the last wage increase (J.A. 1818, n. 17; G.C. 22-B, p. 3, G.C. 
39, pp. 2-3). It also shows on the other hand, that, as 
claimed by the Companies, 1954 production, etc., was run- 
ning behind 1953 (zbid.). 


13The Union cites as evidence of its ee a few 
isolated statements made during the local bargaining meet- 
ings (Br. pp. 47-48) but fails to note that the Union never 
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Accordingly, substantial evidence supports the 
_ Board’s finding that the Companies did not reject the 
Union’s demand on the ground that they were finan- 
cially unable to grant them. The Truitt case, there- 
fore, precludes a finding that the Employers violated 
the Act by failing to supply the financial information 
requested, since, as we shall now show, the record 
similarly supports the Board’s further finding that 
the Union sought the data in order to determine the 
Employers’ ability to pay. 


(b) Substantial evidence supports the Board’s find- 
ing that the Union sought the information in 
order to determine the Companies’ ability to 
pay 

As set forth, supra, p. 4, the Union requested 
the employers to furnish the wage and financial data 
called for on Form IWA-1 to enable it to prepare 
proposals for presentation at future bargaining meet- 
ings. The form was prepared by Edward Kenney, the 
International’s Director of Education and Research, 
who testified at length at the hearing concerning the 
reasons why the Union wanted the information. One 
reason, he asserted, was to supplement general infor- 
mation and national statistics and to enable him to 
discuss “intelligently” with the Employers some “prob- 
lems which existed within their own operation” and 


asked the Companies to prove their statements and indeed 
did not seriously challenge their accuracy (J.A. 1832). More- 
over, during negotiations the Union’s position was that it 
needed the data to determine whether or not employee pro- 
ductivity had increased, not to refute a claim of inability to 
pay. 
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to discuss “intelligently” with the local Unions “prob- 
lems on both sides” which would affect the Union’s 
decision whether to make a demand or what kind of 
a demand to make (J.A. 1773, 198, 200). The 
Union, Kenney went on, wanted to determine whether 
to continue industry-wide negotiations or to bargain, 
at least in some cases, with specific companies. 
In his words, the form was “prepared as much for 
our own use within our own union, prior to negotia- 
tions ... as it was... to affect the employers in 
nevotiationt: ..”? (JA. 201-202). | 

Kenney also explained that in past negotiations the 
Companies and the Union had “come along with en- 
tirely different sets of figures, each designed to prove 
[its] point” (J.A. 221-222). He pointed out that in 
1958, for example, the Companies had complained 
that certain segments of their operations were “losing 
money” and he “asked for the sales figures by the 
production in order that we might . . . determine for 
ourselves what the actual realization was by the seg- 
ments of the industry” (J.A. 216, 220-222). The 
data, Kenney continued, would have showed whether 
a particular segment “showed a profit” and would 
have given the employers | 


an opportunity . .. to show where the were 
suffering in their “production or in their sales, 
so we ourselves could analyze this thing in an 
objective manner ... I felt perhaps that this 
would give ... the companies an opportunity 
to show whether ‘their production was doing okay, 
whether their sales were allright... (J.A. 216, 
221-222). | 
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According to Kenney, the Union also wanted to 
evaluate the Companies’ claims regarding labor costs 
and the ratio of such costs to the sales dollars (J.A. 
219-220, 222). “So,” he concluded, “the production 
and sales figures were for a matter of cost purposes 
and a matter of classification” (J.A. 224). 

Thus, as the Board pointed out, Kenney’s testimony 
makes it clear that the Union asked for the production 
and sales figures in order to determine what size wage 
demands to make in relation to the Employers’ ability 
to pay and to enable it to refute any argument the 
Companies might raise during negotiations based upon 
inability to meet the Union’s demands (J.A. 1777). 

Furthermore, during the negotiations, the Union 
linked “productivity and profits” and asserted that 
“profit margins before taxes year after year have 
become somewhat larger” (J.A. 470-471, 473-474, 
G.C. 38a, p. 2, 39, p. 2). It also charged that em- 
ployers “had experienced a very good year profitwise” 
and argued that “it was strange” that they were “not 
willing to share anything with the people who were 
actually producing for them” (J.A. 507-508). Al- 
though the Union also indicated during negotiations 
that it wanted the data to enable it to base a part 
of its wage demand on the increase in employee pro- 
ductivity in the pine industry, this cannot have been 
its real purpose for, as we show infra, p. 38, the 
Union itself denied that wage increases “should be 
geared to the trend of productivity in the .. . indus- 
try” (G.C. 38a).™ 


14 Although Kenney also mentioned, in passing, that the 
data would have given an “indication” of productivity, he 
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Moreover, the nature of the information sought 
bears out the Board’s conclusion that the Union was 
seeking to determine the Companies’ ability to pay 
even though it chose, at times, to express its purpose 
in different terms. Production and sales figures relate 
to and are commonly cited as evidence of a company’s 
“financial” condition (J.A. 1777). If its production 
and sales are high, it is generally regarded as being 
prosperous; if they are low or are falling, it is gen- 
erally assumed that the company is losing money. 
Accordingly, the Employers were justified in believ- 
ing that whatever its avowed purpose the Union’s real 
purpose was to determine their general financial con- 
dition. Since the question is whether their action 
constituted good or bad faith bargaining, their honest 
beliefs are material even though they may have been 
mistaken.” 


quickly admitted that it would not have been conclusive 
and his testimony as a whole reveals that he regarded em- 
ployee productivity not as an independent consideration but 
as one of the factors in determining ability to pay (J.A. 216- 
217, 219-220). Moreover, if the Union wanted the data in 
order to compute scientifically its wage demand, it obviously 
needed it in advance of negotiations; its value for this pur- 
pose would certainly be greatly diminished after the Union 
presented its demand for a 1214¢ an hour increase. Yet, it 
made no effort, prior to the opening of negotiations, to ex- 
plain why it wanted the information, even when it became 
apparent that the Companies were not going to supply it on 
the Union’s mere assertion that it was necessary for “con- 
structive” collective bargaining. 


15 For example, an employer’s good faith, though mistaken, 
doubt of the union’s majority, absent a Board certification, or 
the appropriateness of the bargaining unit constitutes a 
complete defense to refusal to bargain charges. Cf. Joy Silk 





36 


(3) The Board’s conclusion 


In summary, then, the Employers in this case, un- 
like the employer in Truité, did not reject the Union’s 
demands on the ground that they were financially un- 
able to grant them. Therefore, unlike the union in 
Truitt, the Union here was not asking the Companies 
to substantiate statements made or defenses raised 
during negotiations. On the contrary, it wanted the 
information in advance of actual negotiations so that 
it could make its own determination with respect to the 
Companies’ ability to pay even though it might be, as 
was in fact the case here, that the Employers’ ability to 
pay would never be put in issue. As the Board pointed 
out, if it were to hold that an employer is required 
to furnish the union facts about his economic position, 
whether or not a claim of inability to pay is made, 
“the result would be that in every wage case the em- 
ployer would automatically have to disclose his finan- 
cial status in whole or in part upon request. [It] 
would thus be doing by indirection what, under the 
Truitt decision, [it] may not do by direction” (J.A. 
1779). This the Board is unwilling to do (ibid.). It 
follows, therefore, that under the circumstances of 
this case, the Board properly concluded that the Com- 
panies’ failure to supply the financial data requested 
by the Union did not constitute bad faith bargaining. 


Milis, Inc. v. N.L.R.B., 87 App. D.C. 360, 369, 185 F. 2d 732, 
741 (C.A.D.C.), certiorari denied, 341 U.S. 914; N.L.RB. v. 
Piqua Munising Wood Products Co., 109 F. 2d 552, 556 
(C.A. 6). 
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C. The Union’s argument that the information was 
relevant to the establishment of wage rates and 
that the Companies were therefore obligated to 
furnish it is refuted by the record and is contrary 
to law 


(1) The data had little or no homie: to the 
negotiations 

It is indubitably true, as the Union points out, . that 
unions frequently base their wage demands on as- 
serted increases in employee productivity and that 
employee productivity is one of the factors which 
enter into wage determinations. The issue here, how- 
ever, is whether or to what degree the rate of increase 
in “employee productivity” in these Someries was 
revelant to negotiations in this case. 

As set forth supra, p. 6, the Union ee a 
121% cent an hour wage increase based in part upon 
an increase in the cost of living and in part, upon 
Bureau of Labor Statistics reports showing a nation- 
wide increase in employee productivity. It asserted 
that the BLS figure was used “in the absence of a 
productivity figure for the industry” adding that, 
as a result, it did not know whether or not 1214 cents 
was the right figure. It implied that the information 
requested would have enabled it to determine the 
industry figure although it did not explain how it 
proposed to compute the increase ai raw produe- 
tion and sales figures for one year.” : 


16In this section we assume, arguerdo, that the’ Union 
asked for the data in order to determine employee produc- 
tivity as an independent matter and not merely as one of the 
factors to be considered when determining ability to pay. 
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The crux of the Union’s argument is that it was 
handicapped during negotiations by the Companies’ 
failure to supply the information because it was 
forced to use the nationwide productivity figure in- 
stead of the industry figure in formulating its wage 
demand and that when it did so the Companies chal- 
lenged the figure on this very ground (Br. pp. 38-39). 
But the Union’s own statement at the second bargain- 
ing meeting discloses that it relied on the BLS figure 
not because the requested information was not forth- 
coming but because it believed that wage increases 
should be based on the rate of increase in employee 
productivity for the “over-all” economy. Thus, accord- 
ing to union spokesman Dicey, he explained that (J.A. 
1819; 450-457, G.C. 38a) : 


This does not mean that the wage increase in 
a particular company or in this industry should 
be geared to the trend of productivity in the 
company or industry. It does mean that, over 
periods of time, the average rate of increase 
should be about the same as the average rate of 
increase of productivity in all sectors of the 
economy. 

While it is the Union’s opinion that a part of 
the wage increase should be based on the produc- 
tivity of the over-all economy of the nation, it is 
also cognizant of the fact that it should be con- 
stantly aware of and study the productivity 
status in this industry. Form IWA-1 was de- 
signed to help the Union in this respect. (Em- 
phasis supplied.) * 


17 When the Employers characterized the BLS figure as 
“hypothetical”, the Union replied that it is not “hypotheti- 





39 


In other words, the Union itself conceded that it 
would have relied upon the national—or BLS figure— 
even if the industry figure had been available. Since, 
therefore, the Union disclaimed the position which it 
now argues made the data “relevant” to the negotia- 
tions, it follows that the Companies were under no 
obligation to furnish it even under the Union’ s own 
theory. 

Another fallacy in the Union’s argument that the 
information was relevant to the negotiations is that 
the Companies did not base their refusal to grant the 
Union’s wage demand on the fact that the Union 
used the BLS figure instead of the industry figure. Al- 
though they did deny that the national figure was 
applicable to the pine industry, the record makes it 
abundantly clear that even if the industry figure had 
been used, the Companies would still have considered 
it unwise to increase costs in view of the adverse eco- 
nomic trends in the industry, supra, pp. 9-10.* 

In any event, it is difficult to understand how the 
increase, if any, in employee productivity could have 


cal” but is a “reasonably” authentic figure (J.A. 506, G.C. 39, 
p. 2), thereby further demonstrating that it relied on the 
BLS figure through choice. 


18 Jt should also be borne in mind that the Union had sent 
Form IWA-1 to hundreds of employers and it never claimed 
that it proposed to gear its wage demand to the increase in 
the Company or Companies with which it was bargaining on 
any given date. Under these circumstances, any handicap 
suffered by the Union arose out of the failure of hundreds of 
companies to furnish the data, it being obvious that even if 
the five Companies involved herein had honored the Union’s 
request, the data furnished would not have enabled the Union 
to compute the industry figure. 
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been computed from raw production and sales figures 
for one year.”® Even if it is assumed that figures for 
1953 would have disclosed that production and sales 
had risen, this would not prove that employee pro- 
ductivity had risen since the increases might have 
been caused by any one of a number of factors such 
as the introduction of additional or more efficient 
machinery.” 

In view of the various considerations just discussed, 
particularly the Union’s statement that wage increases 
should not be “geared to the trend of productivity in 
the company or industry” but “should be based on the 
productivity of the over-all economy of the nation,” 
and the fact that the Companies would not have 
granted the Union’s demands even if it had used the 
productivity figure for the industry, supra, pp. 38-39, 
we submit that the relevancy of the financial data re- 
quested to these particular negotiations was, at best, 
so slight as to be negligible. 


(2) The Act imposes no duty upon employers to 
furnish data simply because it may be helpful 
to the Union 

The Union’s basic contention is that the Act re- 
quires employers to furnish any data which would be 


19 It is interesting to note that the “example” set forth at 
p. 45 of the Union’s brief compares “year 1” with “year 2.” 


20 As many as 23 separate factors affecting productivity 
have been tabulated. Zobel, On the Measurement of the Pro- 
ductivity of Labor, 45 Journal of ‘the American Statistical 
Association, pp. 218-224 (June, 1950). In addition “. .. 
there is no direct way from output and input data to deter- 
mine the productivity of any particular class of input such as 
labor.” Industrial Relations Research Assn., Industrial Pro- 
ductivity—A Social & Economic Analysis (1951), pp. 3-4. 
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helpful to the bargaining representative either in for- 
mulating demands or in the course of negotiations. 
This would mean, as a practical matter, that em- 
ployers would always have to disclose to the union, 
upon request, every detail of their business aff airs since 
it is difficult to imagine any aspect of a business which 
is not “relevant” to wages. Examples which come 
readily to mind include salaries of officials, prices paid 
for raw materials, taxes, the existence and size of any 
debts, and the rate of interest thereon. ! 

The Union bases its argument on statements in 
what are primarily wage data cases and completely 
ignores Truitt, 351 U.S. 149, the leading financial 
data case. The reason, doubtless, is that Truitt 
clearly bars a holding that employers are required 
to furnish business information simply because it- 
might be helpful to the Union. Obviously, a union 
would be in a better bargaining position if it can 
obtain in advance of negotiations information which 
it can use to refute arguments which it expects the 
employer to raise during negotiations. Furthermore, 
ability-to-pay is an issue, direct or indirect, in vir- 
tually all collective bargaining. But the Court in af- 
firming the Board’s finding in Truitt did not rely on 
the reasoning used in the cases cited by the Union, 
i.e., that the union is entitled to information which 
will enable it to “properly and understandably” per- 
form its duties as the bargaining representative of 
the employees. Instead, the Court predicated the em- 
ployer’s duty on one fact alone and that was that he 
had himself raised the issue of aiiiy-torpay (ibid. 
152-153). 
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Further evidence that relevancy alone is not’ 
enough to create a duty on the part of the employer 
is to be found in the Court’s statement at the very 
outset that it did not consider whether compliance 
- with the union’s request would have been “unduly 
burdensome” on the employer or “injurious” to his 
business since he had not based his refusal on these 
grounds (ibid. at 151). That either or both claims 
would have been considered by the Court had the 
employer relied upon them seems clear particularly 
in view of its warning that it was not holding that 
every time ability to pay is raised “it automatically 
follows that the employees are entitled to substantiat- 
ing evidence” (ibid. at 153). 

Salaries of officials, taxes, debts, etc., are matters 
peculiarly within the province of management and 
employers understandably object to making public 
information on such subjects. They object even more 
strenuously to having it known that their companies 
are in a precarious financial condition, since orders 
may fall off and credit may be curtailed with the 
result that all hope of recovery is lost. Indeed, a 
company in such a situation might conclude that 
granting the union’s wage demand would be less 
harmful in the long run than would be the effect of 
pleading and proving inability to pay. 

In addition, employers often have good reasons to 
object to having their business affairs made known 
to their competitors. Thus, the Companies here, un- 
like the employer in Truitt, predicated their refusal 
to furnish the data in part on the fact that competi- 
tion in the western pine industry is keen and that a 
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company would be seriously handicapped in bidding 
for Government timber if its production and sales 
figures became known to its competitors (J.A. 1777, 
n. 17; 1740, 545-546). In fact, the Union itself recog- 
nized that the Companies would have cause to com- 
plain if such information were revealed by taking the 
initiative in assuring the Companies that the data 
would be considered confidential, and would not be 
divulged to “any outside interest” (G.C. 8). The 
Companies, however, doubted that the Union could 
keep the data confidential because they interpreted 
Board cases as holding that statistics, etc., which are 
used in the course of bargaining, must be furnished 
to the other party on demand (J.A. 125). Moreover, 
employers may have serious doubts whether a union, 
with the best intentions, can guarantee that “leaks” 
will not occur. 

Needless to say, compilation of data can also be 
burdensome,” and it can searcely be doubted that if 
unions may obtain all data which may be “relevant” 
to negotiations, they will be encouraged to engage in 
“fishing expeditions.” As Company spokesman. Irving 
observed, the Companies here “wondered” if ITWA-1 
was not just the beginning and feared that in time 
Form 1,000,000 might come along (J.A. 124). 

It is for reasons such as these that the Board re- 
fuses to hold that the union can unilaterally create a 
duty on the part of the employer to furnish financial 


21 As the Board noted, the Employers here were not with- 
holding information within their knowledge because at least 
a substantial portion of the IWA-1 information had never 
been collected as such (J.A. 1832; 360-361). | 
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information even though it may have some degree 
of relevance to issues which may arise during nego- 
tiations. As the Board pointed out, the Act does not 
impose upon employers the obligation to “establish 
ideal bargaining conditions” but only to bargain in 
good faith (J.A. 1779). The determination of “good 
faith” or “bad faith” in these situations is really a 
matter of balancing of interests and the Board’s ex- 
perience makes it especially competent to determine 
whether the union’s need for financial data is suf- 
ficient to counterbalance the employer’s justified re- 
luctance to make the information public. For ex- 
ample, the Board would certainly refuse to infer “bad 
faith” from an employer’s refusal to furnish data 
which is only slightly relevant to negotiations, if to 
do so would seriously injure his business. It may 
make that inference, however, if the employer refuses 
to substantiate, on request, his claim of inability to 
pay, since disclosure of the facts upon which the em- 
ployer relies is necessary if there is to be genuine 
collective bargaining. 

Wage data, on the other hand, goes directly to the 
employer-employee relationship and the union must 
have information with respect to current wage rates, 
hours, ete., if it is to bargain on such matters. This, 
we submit, is the reasoning underlying the courts’ 
approval of the doctrine of “presumptive relevance” 
in wage data cases which, in practice, means that the 
union’s request for such data virtually automatically 
creates an obligation on the part of the employer to 
furnish it. It is true that in describing the em- 
ployer’s duty in such cases, some courts appear to 
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be saying that the employer must furnish any infor- 
mation “relevant” to bargaining. We submit, how- 
ever, that what they really mean is that the employer 
is under a duty to furnish such information because 
it is “necessary to the proper discharge of the duties 
of the collective bargaining agent” (emphasis sup- 
plied). N.L.R.B. v. Whitin Machine Works, 217 F. 2d 
598, 594 (C.A. 4), certiorari denied, 349 U.S. 905. 
Cf. Oregon Coast Operators Association, et al., 113 
NLRB 1338, 1347; Glen Raven Knitting Mills, Inc., 
115 NLRB 422, 425-426, reversed on other grounds, 
235 F. 2d 413 (C.A. 4); Tree Fruits Labor Relations 
Committee, et al., 121 NLRB No. 64, n. 5. In any 
event, when Truitt is contrasted with the Court’s sum- 
mary enforcement of the Board’s order in a, wage- 
data case, despite the fact that the Union made no 
showing of “need,” Woolworth, supra, p. 22, there 
can be no doubt that the Court, as well as the Board, 
recognizes that there is a sharp distinction between 
the employer’s duty under the Act to furnish wage 
data and his duty to furnish financial data. — 

In sum, then, we submit that the Board properly 
refuses to hold that relevancy alone creates an obli- 
gation on the part of the employer to furnish finan- 
cial data but instead determines in every case 
whether, under all the facts, the employer’s refusal 
constitutes “bad faith” bargaining. 


Ill. THE BOARD PROPERLY CONCLUDED THAT 
THE STRIKE WAS AN ECONOMIC STRIKE 
The Union recognizes that strikers who have been 
replaced, as were the strikers herein, are entitled to 
reinstatement only if the strike was an unfair labor 
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practice strike. The Board, in turn, concedes that a 
strike is an unfair labor practice strike if one of its 
causes is an unfair labor practice. The question, 
therefore, is a factual one, 7.e., was the Companies’ 
failure to furnish wage data one of the causes of the 
strike or, as the Union expresses it, would the strike 
have occurred even if the Employers had complied 
with the Union’s request? 

The strike began on June 21, after it became ap- 
parent that the Companies were not going to grant 
any of the Union’s economic demands but were will- 
ing only to extend the existing contracts, supra, p. 
11. According to the Union, however, the nego- 
tiations might not have reached an impasse if the 
Companies had furnished data which would have dis- 
closed whether or not employee productivity had in- 
creased. This information, it argues, might have con- 
vinced the Companies that the Union’s demand was 
justified or might have persuaded the Union to aban- 
don its demand or might have resulted in a com- 
promise. In short, the Union apparently rests its 
case upon the Companies’ failure to furnish financial 
data, not on their failure to furnish wage data (Br. 
pp. 58-54). The first fallacy in its argument, there- 
fore, is that it assumes, contrary to the Board’s find- 
ing, that the Companies violated the Act by failing 
to provide the Union with their 1953 production and 
sales figures. Be that as it may, however, the fact 
remains that there would still have been a strike even 
if the Employers had supplied the data. 

The sole cause of the strike, we submit, was the 
Union’s determination to force the Companies to do 





-e 


-& 


47 


more than extend the current contracts and the lat- 
ter’s equally fixed determination not to agree to any- 
thing which would increase costs. The firmness of 
the Companies’ position is revealed by the fact that 
they were willing to and did permit a lengthy strike 
although it seems clear that they might have averted 
it by making even minor concessions which would 
have enabled the Union to “save face” (J.A. 376, 378, 
555-557, 795, 806, 812-818, 1183-1184, 1191). If 
threat of a strike and an actual strike were not suf- 
ficient to shake the Employers’ determination not to 
increase costs, it can scarcely be thought that ‘ “proof” 
that employee productivity had increased would have 
done so, particularly since it would have had no bear- 
ing upon the adverse economic trends upon which the 
Companies based their position.” 

Similarly without merit is the claim that if the data 
had disproved the Union’s productivity claim, it might 
have withdrawn its wage demand. This argument 
ignores the fact that the demand was based ‘in part 
on an increase in the cost of living, supra, p. 6, 
and there is no reason to suppose that productivity 
data would have caused the Union to abandon the 
portion of its demand based on the rise in living 
costs. It also ignores the fact that the Union made 
two other demands to which the data was wholly ir~ 
relevant. One of these, and the one which apparently 
was discussed more than either of the others, was its 





22 Although it is true that at least some of the Employers 
granted a 714¢ increase several months after the strike, they 
did so because prices were up and the economic picture had 
changed (J.A. 1526, 1579, 1668-1669). 
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request for a job evaluation survey which the Union 
believed would disclose inequities that should be cor- 
rected (J.A. 156, 1169-1172, 1175). The other was 
a demand for a third week of paid vacation for em- 
ployees with 5 years’ service, supra, p. 5. 

Finally, the strike of June 21, 1954, had its genesis 
in a vote which the Union conducted among its mem- 
ber locals in March and April. The purpose of the 
referendum was to give the NRNC authority to call 
a strike respecting “the demands that they were nego- 
tiating.” The question presented on the strike ballot 
sent to the locals was whether the NRNC should be 
authorized to call a strike “to secure a settlement of 
the points in negotiations,” 7.e., a wage increase, a 
job analysis program, and increased vacation benefits, 
supra, pp. 11-12. The ballot thus shows on its face 
that the NRNC was seeking authority to call a strike 
only in the event that the Companies refused to grant 
the contract demands and that the employees voted to 
give only that authority. 

This conclusion is buttressed by the fact that at a 
meeting with Red Blanket on May 17, Local 6-122 
did not mention the data called for on Form IWA-1, 
but stated that it would withdraw from the NRNC 
if the Company would agree to increase the holiday 
and vacation benefits and the night shift wage dif- 
ferential (J.A. 1824-1825, 1829; 812-816). This 
offer clearly indicates that, given a few economic 
benefits, the Local would not have participated in the 
strike even if the information was not furnished. 
Red Blanket refused to make any concessions, and on 
June 17 and 22, 2.e., immediately before and after 
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the commencement of the strike, a majority of the 
members of Local 6-122 voted to adhere to the NRNC 
rather than to accept Red Blanket’s offer to extend 
the old contract. Again, no mention of Form IWA-1 
was made at these meetings nor, with one exception, 
was the IWA data mentioned during the subsequent 
attempts by the Companies and the Locals to settle 
the strike, supra p. 18. And, on August 6, when 
the Locals proposed arbitration, the failure to furnish 
the data was not among the issues to be arbitrated. 
Instead, the Locals confined their proposals to the 
industry-wide demands in controversy, supra, p. 13. 
In sum, then, if the productivity data had any 
relevance at all, it bore only on a portion of the 
Union’s demands and had no bearing at all on the 
grounds on which the Employers based their refusal 
to agree to anything which would increase their costs. 
It follows, therefore, that contrary to the Union’s as- 
sertion, the data was not “capable of breaking the 
deadlock” in negotiations which resulted in a strike 
(Br. p. 58). Instead, the record amply supports the 
Board’s findings that although Form “IWA-1 was in 
the picture at the outset it grew smaller and smaller” 
as negotiations proceeded and that the strike was 
caused, not by the Companies’ failure to supply the 
IWA-1 information, but rather by their refusal to 
make any concessions whatsoever (J.A. 1830). See 
Shopmens’ Local No. 783 v. N.L.R.B., 219 F. 2d 
874, 875-876 (C.A. 6), certiarari denied, 350 U.S. 
835, in which conduct violative of Section 8(a) 
(1) of the Act during a strike was held to be 
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not “of such nature to convert the economic strike 
into an ‘unfair labor practice one.’”** Compare 
Kansas Milling Co. v. N.L.R.B., 185 F. 2d 413, 419- 
420 (C.A. 10); Winter Garden Citrus Products Co- 
operative v. N.L.R.B., 238 F. 2d 128, 129-130 (C.A. 
5). Accordingly, the Board properly concluded that 
the strike was an economic strike, and that the strik- 
ers, having been permanently replaced, were not en- 
titled to reinstatement. 

The Union urges (Br. pp. 52-54) that it is incon- 
sistent for the Board to conclude that the Companies 
were required to produce the requested information 
and at the same time to hold that such refusal was 
not a cause of the strike. Needless to say, however, 
facts which loom large in the early stages of nego- 
tiations may later lose their significance because of 
the nature of the employers’ arguments and the re- 
sulting shifts in the union’s position. 


23 The Board has in numerous cases held that an employ- 
er’s unfair labor practices during an economic strike do not 
automatically covert it into an unfair labor practice strike, 
without proof of the causal relation between the unfair labor 
practices and the prolongation of the strike. See Harcourt and 
Co., Inc., 98 NLRB 892, 909; Anchor Rome Mills, 86 NLRB 
1120; Meyers Product Corp., 84 NLRB 382, 51; Blackstone 
Mills, Inc., 109 NLRB 1772, 773; McLean-Arkansas Lumber 
Co., 109 NLRB 1022, 1041; Clinton Foods, Inc., 112 NLRB 
239, 267-268. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the petition for review and set aside should be 
denied and that the Board’s petition for enforcement 
should be granted. : 
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APPENDIX ! 
The relevant provisions of the National Labor Re- < ! 
lations Act, as amended (61 Stat. 136, 65 Stat. 601, al 


29 U.S.C., Secs. 151, et seqg.), are as follows: 
RIGHTS OF EMPLOYEES 


SEC. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organ- 
izations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection, * * * 


UNFAIR LABOR PRACTICES 


See. 8. (a) It shall be an unfair labor prac- 
tice for an employer— 


(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights guar- 
anteed in section 7; 


oe * * * 


(5) to refuse to bargain collectively with 
the representatives of his employees, subject «i 
to the provisions of section 9(a). 


Fo * * a * 


(d) For the purposes of this section, to bar- 
gain collectively is the performance of the mutual 
obligation of the employer and the representative 
of the employees to meet at reasonable times and »; 
confer in good faith with respect to wages, hours, : 
and other terms and conditions of employment, 
or the negotiation of an agreement, or any ques- 
tion arising thereunder, and the execution of a 
written contract incorporating any agreement 
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reached if requested by either party, but such 
obligation does not compel either party to agree 
to a proposal or require the making of a conces- 
sion: ! 


TU. 5. GOVERNMENT PRINTING OFFICE 1958 479134 360 
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STATEMENT OF QUESTIONS PRESENTED | 
1. Whether the refusal of the employers to furnish to the 
employees’ exclusive bargaining representative requested 
production and sales information, relevant to the negoti- 
ation of a wage raise based on increased productivity, was a 


violation of the employers’ statutory obligation to bargain. 
2. Whether the strike was an unfair labor practice strike 
for the reason that the refusal of the employers to furnish re- 
quested information relevant to the negotiation of bargain- 
able issues was a factor contributing to bringing about the 
strike. ! 
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Petitioners 
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V. : 


Pine InNpusTRIAL RELATIONS 
ComMITTEE, INC., ET AL., 
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ON PETITION TO REVIEW AND SET ASIDE PART 
OF AN ORDER OF THE NATIONAL LABOR RELA- 
TIONS BOARD IN NO. 14303 DENYING RELIEF AND 
ON PETITION TO ENFORCE THAT PART OF THE 
SAME ORDER IN NO. 14354 GRANTING RELIEF 


BRIEF FOR PETITIONERS IN NO. 14303 


JURISDICTION 

No. 14,303 is before the Court on the petition of — 
tional Woodworkers of America, Local Unions 6-7 and 6- 
122, AFL-CIO, to review and set aside part of a final order 
issued by the National Labor Relations Board on August 
20, 1957, denying the relief sought. No. 14,354 is before 
the Court on the petition of the Board to enforce that part 
of the same order granting relief against certain named em- 
ployers. This Court has jurisdiction under Section 10(f) 
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of the National Labor Relations Act, as amended (61 Stat. 
316, 29 U.S.C., Sec. 151, et. seq.) .* 


STATEMENT OF THE CASE 


Review is sought of that part of the Board’s order dis- 
missing the complaint which is based upon the Board’s con- 
clusions that (1) the employers were not obligated to fur- 
nish requested production and sales information, and (2) 
the strike was an economic strike and not an unfair labor 
practice strike.” Insofar as the Board’s order grants relief, 
it is predicated upon the conclusion that the employers vio- 
lated their statutory obligation to bargain by not furnishing 
requested wage and related information. The following 
statement, while it deals with both facets, is concerned pri- 
marily with setting forth the matter pertinent to the dismis- 
sal of the complaint.® 


1 The following named employers were granted leave to intervene 
in No. 14,303: Pine Industrial Relations Committee, Inc.; Ponderosa 
Mouldings, Inc., d/b/a Ponderosa Lumber Sales; Philip Dahl and 
Sam Johnson, Co-Partners, d/b/a Tite Knot Pine Mill; Philip Dahl 
and Harold D. Barclay, Co-Partners, d/b/a Harold Barclay Logging 
Company; Red Blanket Lumber Company; and Brooks-Scanlon, Inc. 
Except for Red Blanket and Brooks-Scanlon, the Board’s petition for 
enforcement in No. 14,354 is directed against the same employers. We 
are informed that enforcement is not sought against Brooks-Scanlon 
because it has complied with the order; and that it is not sought against 
Red Blanket because the order against it was conditioned upon the 
requirement that, “within 30 days from this decision, Local 6-122 
shall have complied with Section 9(f), (g), and (h) of the Act” (J. A. 
1780, 1781), and compliance was not effected. 

* The complaint was dismissed in certain other respects as to which 
review is not sought. 

%In accordance with the prehearing conference stipulation, in their 
respective briefs, the parties will refer to the testimony by citing the 
pages of the original typewritten transcript. References to the Board’s 
decision and order and the Trial Examiner’s intermediate report will 
be made by citing the page numbers thereof, which have been renum- 
bered by assigning to the first page of the decision and order the page 
number following the last page in the transcript of testimony. Refer- 
ence to an exhibit shall be by the party introducing it and the exhibit 
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I 
THE FACTS 
A. The Method Of Bargaining 


Pine Industrial Relations Committee, Inc. (PIRC), is 
an employer association representing about 150 members 
engaged in lumbering, logging, and allied woodworking in- 
dustries in the pine area of Oregon and Northern Cali- 
fornia (J.A. 1795f). A principal function of PIRC is to 
engage in collective bargaining through a committee of em- 
ployer members appointed for that purpose by C. L. Irving, 
the directing head of PIRC (J. A. 1795-97f). Among the 
employers who bargained collectively through the PIRC in 
1954 were those involved in this proceeding—Brooks-Scan- 
lon, Ponderosa, Tite Knot, Barclay, and Red Blanket, here- 
in called the employers (J.A. 1807-08f, see p. 2 n l, 
supra). 

The union counterpart to PIRC is the Northwest Re- 
gional Negotiating Committee (NRNC), composed of rep- 
resentatives of various local unions of International Wood- 
workers of America in the Pacific Northwest (J.A. 1804f). 
NRNC bargains on behalf of those locals who have author- 
ized it to do so (ibid.). Its efforts are concentrated on basic 
terms of employment generally applicable to employers 
throughout the Northwest (zbid.). Local terms of employ- 
ment are reserved for separate negotiation between the lo- 
cal union and the employer at the local level (ibid.). 
Local 6-122, which represented the employees of Red Blan- 
ket, and Local 6-7, which represented the employees: of 





number, as G.C. Ex. 1 or P.I.R.C. Ex. 1. All references will be iden- 
tified in the joint appendix by bold-face type. 

In the following statement, where a semicolon appears in a series s of 
references, the references preceding the semicolon are to the findings 
and the succeeding references are to the supporting evidence. Where 
no semicolon appears, and the reference is to the finding, it will, be 
identified by the letter “f” following the numeral. Where there is no 
letter “f” the reference is to the record. Supporting evidence is not 
cited where the reference to the findings is deemed sufficient. 
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Brooks-Scanlon, Tite Knot, Barclay, and Ponderosa, au- 
thorized NRNC to bargain for them in 1954 (J.A. 1803- 
04f, 1805f). 


B. The Information Requested on Form IWA-1 


In preparation for the 1954 negotiations, NRNC devised 
a questionnaire, Form IWA-1, which it sent about Decem- 
ber 21, 1953 to approximately 600 employers in Washing- 
ton, Oregon, Idaho, Montana, and California (J.A. 1806f). 
The information requested was for the year 1953 (J.A. 
1806-07; G.C. Ex. 6C, J.A. 83). The employer was asked 
to identify each of its employees by name and, in columnar 
form opposite the name, to give the following information 
concerning the employee: job classification, hourly straight 
time rate of pay, years of seniority, number of paid holi- 
days, number of weeks vacation, total hours actually 
worked, and total 1953 earnings (zbizd.). A final column 
for remarks called for, as explained in the accompanying 
guide for completing the form, a statement of the reason 
why the employee may have received less paid holidays or 
vacations than the contract provided (G.C. Ex. 6B, J.A. 
83). The guide also requested that the alphabetical listing 
of the employees be broken down into the operations of the 
company in which the employees worked—logging, saw- 
mill, etc. (zbzd.). 

The form called for two additional items of information: 
(1) 1,000 feet board production for 1953 and (2) the dol- 
lar sales for that year (J.A. 1807; G.C. Ex. 6C, J.A. 83). 
This information was to be subdivided into the particular 
operation to which it pertained: logging, sawmill, plywood, 
box shook, and specified other type (zbid.). 

The letter of transmittal of December 21, 1953, request- 
ing the completion and return of the form by January 30, 
1954, explained that: “In order that our Union may for- 
mulate constructive proposals for intelligent collective bar- 
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gaining, we are enclosing Form IWA-1 requesting specific 
information as an aid to 1954 negotiations” (J.A. 1805; 
G. C. Ex. 6A, J.A. 83). A follow-up letter of January 14, 
1954, reiterated that: “The information requested on Form 
IWA-1 is absolutely essential for an intelligent and’ con- 
structive approach to our collective bargaining process this 
year” (J.A. 1807; G.C. Ex. 7, J.A. 1501). A further letter 
of January 22, 1954 assured that: “In our analysis of this 
material for determining definite points for 1954 negoti- 
ations, please be advised that all information received shall 
be considered confidential and all companies shall appear 
as ‘A’, ‘B’, ‘C’, etc. The code for such letters shall remain 
in our personal possession and will not be divulged to any 
outside interest” (G.C. Ex. 8, J.A. 1501).* | 


C. The Reasons That the Information Was Requested 


Edward W. Kenney, Director of the Research and Edu- 
cation Department of the International, explained the rea- 
sons for requesting the information.® In the 1953 negoti- 
ations with employer associations, in which the union used 
the national statistics of various associations, the employers 
in bargaining responded that they “were not willing to ac- 
cept these statistics on the basis that they were not specific 
to them”; where “the figures looked favorable” to the 
union, the employers discounted them with the “comment 
that that might be true in the overall picture, but it was not 
true of their particular segment or their particular oper- 
ation” (J.A. 1806; 197). As a result of this experience, and 


* Information furnished by the International to local unions for use 
in negotiations would not identify individual competing employers by 
name but solely by symbol, the key to which would be retained by the 
Research and Education Department of the International and not dis- 
closed to the local union (J.A. 259-263). 

5 The function of the Department “‘is to provide statistical matérial, 
gather data, analyze market conditions, and so forth, that relate to the 
economics of the lumber industry . . . generally . . . and to collec- 
tive bargaining specifically” (J.A. 190). ; 
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concluding that “in some respects much of their argument 
was probably well founded”, the union decided that “we 
needed, in addition to national and industry association sta- 
tistics, more specific statistics of companies and by segments 
of the industry” (J.A. 1806; 197-198). 


As to specifics, in addition to explaining the relevance of 
the requested wage and related information pertaining to 
each employee (J.A. 203-217, 223-225), Kenney also ex- 
plained the pertinence of the requested production and sales 
information (J.A. 1854f, 1857f) : 


1. A study by the Bureau of Labor Statistics of 150 in- 
dustries disclosed that there was an annual increase in pro- 
ductivity of 4 percent since the end of the war (J.A. 217- 
218). The only figures pertaining to the lumber industry 
in the Northwest was a chart of the West Coast Lumber- 
men’s Association showing indicated productivity per thou- 
sand board feet for logging and sawmill operations (J.A. 
218.) There were no available statistics pertaining to pro- 
ductivity in the pine area (J.A. 218-219). The information 
called for on Form IWA-1, by tying the 1000 feet of pro- 
duction into the job classifications and the total hours 
worked, would have provided “an indication of productiv- 
ity” (J.A. 217). The information would be further corre- 
lated to show productivity by particular segments of an 
employer’s operations (logging, sawmill, plywood, etc.) 
(J.A. 217), and by segments of the industry (fir, pine, red- 
wood (J.A. 199, 437) ), as well as by individual companies 
(J.A. 198, 200, 259-260). The information would show to 
what extent the Northwest lumber industry, and particular 
parts of it, were contributing to the national annual 4 per- 
cent productivity increase, and to what extent it may have 
been detracting from it (J.A. 217-218). The two founda- 
tions upon which the NRNC planned to justify a wage in- 
crease in the 1954 negotiations were (1) the rise in the cost 
of living since the last wage increase in 1952, and (2) the 








7 


increase in productivity (J.A. 219). Adequate and accurate 
information concerning productivity was therefore neces- 
sary to justify that part of the wage increase predicated on 
increased productivity (J.A. 219). | 

2. By tying the production figures into the total annual 
earnings there would be furnished the best yet available in- 
formation of the direct labor cost per thousand board feet 
of production (J.A. 219-220). This information is perti- 
nent in negotiations in order to determine to what extent a 
wage increase would contribute to an overall increase in 
cost of production (J.A. 220). 


3. By tying the production figures into the sales _— 
there could be ascertained “what the actual realization was 
by segments of the industry” (J.A. 221), that is, how much 
sales money was yielded by a particular item of production. 
This information is pertinent in negotiations when good 
realization in one segment is sought to be offset by oe 
realization in another (J.A. 221-222). | 

In the overall, the International’s first vice-president ex- 
plained, as a result of the experiences in negotiations in 
1953, the NRNC decided that, in order to negotiate “in an 
intelligent and constructive manner, . . . it was going to 
be absolutely necessary that we have access to figures that 
we could use in negotiations that were factual and that... 
would stand up” (J.A. 413). Form IWA-1 was devised for 
that purpose (J.A. 416). 7 


D. The Inception and Conduct of Bargaining 


The agreements of Locals 6-122 and 6-7 with the em- 
ployers were due to expire on April 1, 1954 (J.A. 1805f). 
The two locals authorized NRNC to negotiate three de- 
sired changes, formulated late in 1953 after much pre- 
liminary exploratory work with the participation of all the 
local unions (J.A. 1804-05; 195-197, 412-415). By identical 
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letters Local 6-122 notified Red Blanket on January 21, 
1954, and Local 6-7 notified Brooks-Scanlon, Tite Knot, 
Barclay and Ponderosa on January 23, 1954, of their desire 
to revise and amend the agreements (J.A. 1805f). The 
three requested changes were identified as: (1) a general 
wage increase, “The amount to be determined from an 
analysis of conditions within the industry and other perti- 
nent factors, including information to be submitted on 
Form IWA-1”; (2) “Correction of inequities in job rates. 
Such corrections to be based on a job analysis program to be 
made jointly between the companies and the union with the 
cost of such analysis to be borne by the companies”; and 
(3) an improvement in vacations by providing “three 
weeks’ paid vacation after five years’ seniority” (J.A. 1805; 
G.C. Ex. 16A, J.A. 115). The letter stated that, “In order 
that our Union may proceed intelligently and constructive- 
ly in the 1954 Negotiations, Form IWA-1, mailed to you 
from the International Union’s office on December 31, 
1953, must be returned to the International office, as di- 
rected in the instructions, not later than January 30, 1954” 
(zbid.). The letter notified the employers that the NRNC 
had sole authority to represent the local unions in negoti- 
ating the three requested changes, local matters being re- 
served for separate bargaining at the local level (zbzd.). 


Reacting to Form IWA-1, PIRC advised its employer 
members, “After study and consultation,” that they should, 
in the following “order of our preference: 1. Ignore the re- 
quest for information by filing without reply. 2. If you feel 
impelled to reply, we recommend the following text—with 
copy to this office. * * * ‘We have your communication of 
December 21, 1953. This company is unwilling to supply 
you with the information requested’” (G.C. Ex. 10, J.A. 
92). On January 18, 1954, Red Blanket wrote to the 
NRNC in the identical recommended form declining to 
furnish the information (G.C. Ex. 17, J.A. 126) ; the other 
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employers followed the preferred alternative and did noth- 
ing (J.A. 418-419). None has ever given the requested in- 
formation (J.A. 1854; 1367). Of the 600 Forms IWA-1 
sent out, 100 were returned with the explanation that the 
company was out of business or not then operating; 15 
of the smaller companies furnished the requested infor- 
mation; none of the large or medium-sized compani¢s an- 
swered (J.A. 263). | 


In a bulletin to its membership of February 3, 1954, 
PIRC predicted that “The situation around ‘IWA-1’ is 
bound to be a ‘scorcher’ however it is approached. Our 
advice on the subject remains unchanged” (G.C. Ex. 44, 
p. 4, J.-A. 310). The actual negotiations, insofar as' they 
pertain to the request for production and sales mnkormation, 
may be summarized as follows: , 


1. The February Il Meeting 


A meeting was held on February 11 between PIRC, 
whose chief spokesman was C. L. Irving, and NRNC, 
whose chief spokesman was J. E. Dicey, first vice-president 
of the International (J.A. 1811f). Dicey stated that NRNC 
sought, as expressed in the January letters of the local 
unions requesting negotiations, a wage increase, an em- 
ployer-financed job analysis of the industry in order to cor- 
rect job-rate inequities, and three weeks’ vacation after five 
years’ seniority (J.A. 1812f). The wage increase requested 
was an across-the-board raise of 12! cents per hour (J.A. 
1812; 422). This was made up of two items: 414 cents, 
based upon the increase in the cost of living; and 8 cents, 
based upon (but less than the full amount that would be 
justified by) the 4 percent national increase in prodinativity 
(J.A. 423-424, 460-461). 


Dicey “reminded . . . that the 12 and a half cent gute 
had been established wohtticart us having received the infor- 
mation that had been requested, and that we still needed 
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that information” (J.A. 428, 118), “to be in a position .. . 
where we could negotiate intelligently and constructively” 
(J.A. 421). Dicey explained that the use of the national 
productivity increase was required “in the absence of a pro- 
ductivity figure for the industry” (J.A. 424). He further 
stated that it was not necessary that the information be sup- 
plied on the form provided, but that the union would ac- 
cept it in any form in which the employers saw fit to re- 
spond, including telephoning it (J.A. 434, 122). 

At the meeting Irving did not provide the information or 
promise that the employers would provide it (J.A. 1813f). 


2. The March 12 Meeting 


A second meeting was held on March 12 (J.A. 1814f). 
Dicey reiterated the request for a 121% cents wage increase 
(G.C. Ex. 38A, p. 1, J.A. 450-451, 454, 492). He explained 
that 8 cents of that increase was based upon “approxi- 
mating the probable rate of increase in output per manhour 
for the economy as a whole—4 percent annually” (zbzd.), 
but that 8 cents was less than the full amount that would 
be justified by increased productivity (J.A. 460-461). He 
stated that national productivity was used because “we did 
not have the productivity figure for this particular indus- 
try” (J.A. 462); “the information from the employers had 
not come to them,” and for that reason “they didn’t know 
whether 12 and a half cents was the right figure or not for 
the wage increase” (J.A. 178). In elaboration of the justi- 
fication of a wage raise based on increased productivity, 
Dicey explained (G.C. Ex. 38A, p. 1, J.A. 450-451, 454, 
492): 


This does not mean that the wage increase in a par- 
ticular company or in this industry should be geared 
to the trend of productivity in the company or indus- 
try. It does mean that, over periods of time, the aver- 
age rate of increase should be about the same as the 





ia 


average rate of increase of productivity in all sectors 
of the economy. : 


While it is the Union’s opinion that a part of the 
wage increase should be based on the productivity of 
the over-all economy of the nation, it is also cognizant 
of the fact that it should be constantly aware of and 
study the productivity status in this industry. Form 
IWA-1 was designed to help the Union in this respect. 


IWA-1 information was necessary to establish in this in- 
dustry “the actual labor cost and the actual productivity 
figure” (J.A. 463) ; it was essential to ascertain the “direct 
labor cost” properly to “be charged to productivity” (J. A. 
464). That productivity was increasing in the industry was 
evident from the fact that, at the same time that less hours 
were being worked and less workers employed, the output 
was actually rising (J.A. 467-468). Dicey observed that “we 
had not received the information that we had requested” 
(J.A. 479). 


Irving for PIRC “wanted to know the source of — pto- 
ductivity figures”, and Dicey informed “him that it was the 
West Coast Lumbermen’s Association” (J.A. 1815; 492), 
an association composed of companies in the fir area (JA. 
161). Irving responded “that that was not productivity, 
but production” (J.A. 492). Dicey agreed that he “had 
incorrectly stated ‘productivity’ insofar” as one item was 
concerned, “but that the productivity figure of the West 
Coast Lumbermen’s Association stood at 5 per cent in com- 
parison with the 4 percent productivity figure, released by 
the Bureau of Labor Statistics on their preliminary report 
on all of the industries that were covered in that study, 
and that the lumbering industry was one of the industries 
that was covered, and that in the absence of the material 
that we had requested from their association we had no al- 
ternative than to use the figures that we had at our com- 
mand, and using the fir figure as a comparison, we were 
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reasonably certain that the productivity in the pine would 
be comparable, not only with the fir, but we were certain 
it would be comparable with the national productivity 
figure” (J.A. 492-493). Irving replied “that they would 
not be concerned with any West Coast figures on produc- 
tivity, production, or anything else, that they [PIRC mem- 
bers] were not a part of the fir” (J.A. 493). 


After an employer caucus the meeting resumed with a 
statement by Irving for the employers “that the trends were 
down, production was down, orders were down, inventory 
was up” (J.A. 1816; 494, 168-169). He further stated that 
“this was no time to consider any increased costs, and that 
there would be a cost involved, and that they were simply 
not going to do it” (J.A. 1816; 495). Irving was asked, 
“Are you gentlemen pleading the inability to pay?” (J.A. 
497). Giving “his customary grin,” Irving stated “he knew 
that was coming; no that they were not pleading inability 
to pay. It was not a question of inability to pay. It wasa 
question of inadvisability to pay” (J.A. 1816; 497, 165- 
166) .° 


® Before the inception of negotiations, Brooks-Scanlon “formed [its 
opinion that] it was not wise for our company to grant any cost in- 
creases, advances in wages, or do anything that would increase our 
costs. As a matter of fact, we felt it was absolutely necessary to have 
lower costs. Our costs were entirely too high” (J.A. 1565-66). “We 
felt that all the demands would entail cost increases, which we . . 
did not consider wise to grant at that time” (J.A. 1525). At the 
September 14 meeting with NRNC, Brooks-Scanlon complained of its 
poor production in comparison with the production of others (J.A. 
1847; 1287-88). 

Similarly, Tite Knot “was a little worried about market conditions. 
We just suffered a loss on fir lumber and pine was beginning—we 
didn’t have any order file, and the price of pine had been set down 
quite rapidly. * * * We felt we shouldn’t have any cost increase” 
(J-A. 1668-69) . 

So, too, Ponderosa’s “position was that at that time we could not 
—we did not feel that it was wise to make any cost increase at that 
time” (J.A. 1691). 
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Irving offered to extend the contract for another year 
without change (J.A. 1816; 496, 164, 176).? This was re- 
jected (J.A. 1816; 497). Before the meeting concluded 
Dicey reiterated the request for the TWA-1 information 
(J.-A. 498). The information was not produced or ae 
(J.A. 1815£). 


3. The April 2 Meeting 


A third meeting was held on April 2 (J.A. 1818t). 
March 17, after the preceding March 12 meeting, PIRC 
had written to NRNC and the local unions restating the 
position and argument that PIRC had expressed at the 
March 12 meeting (J.A. 1817f£). Dicey had prepared a 
written reply to this communication which he read at the 
April 2 meeting (J.A. 1819f). It stated in part that J A. 
1819; G.C. Ex. 39, p. 2, J.A. 506): 

PRODUCTIVITY AND PROFITS. PIRC says in 
their communication that the Union cited a “hypothet- 
ical” 4-percent productivity increase figure developed 
by the Bureau of Labor Statistics. The Union wishes 
to say that it was not a hypothetical figure but a rea- 
sonably authentic figure developed by the Bureau of 
Labor Statistics. The Union does not believe that any 
figures put out by the Bureau of Labor Statistics can 
be classified “hypothetical” because if such were: the 
case none of their figures could be considered reliable. 


At a meeting held by NRNC with Tite Knot and Ponderosa on 
August 16 (J.A. 1843f), Dahl (a Tite Knot partner) stated that “they 
went into the cost of production, and they couldn’t stand any more 
cost or increase” (J.A. 1441-42). And at a meeting of May 17,,Red 
Blanket’ s president stated “that we couldn’t stand any advances, any 
raises” (infra, p. 16). 

7Irving also “presented a national figure of productivity ea at- 
tempted to show, to our own satisfaction, that on a national basis labor 
has received in excess of 50 percent of the results of increased pro- 
ductivity” (J.A. 1815; 160). 
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PIRC goes on at great length to point out that the 
employees have benefited in productivity by comparing 
the portion of corporate income that has gone to 
wages and salaries. Once again PIRC sets up a false 
premise. The proper comparison to have made in this 
case was the portion of corporate sales that has gone 
to the employees because it is from the sales figure 
and not from the corporate income that the employee 
obtains his wages. If this had been done the figure 
would have been closer to 15 or 20 percent and ap- 
proximately the cost-of-living increase since 1949. By 
no stretch of the imagination have the employees in 
the lumbering industry received any consideration for 
their increased productivity. They have done no more 
than keep abreast of the cost-of-living and in that re- 
spect they have fallen behind in the last two years. 

The PIRC communication goes on to point out that 
in an analysis of the national lumber industry it was 
indicated that the share of the sales dollar allocated to 
profits and the returns of the stockholders was less than 
it was a year ago. It is significant to note here that when 
PIRC was comparing the other manufacturing indus- 
tries on a national and regional basis with the Western 
Pine they set forth national averages and then com- 
pared their own with the national average. To have 
been consistent in their line of thinking they should 
also have set forth at this point the Western Pine indus- 
try’s financial picture showing the share of the sales 
dollar that is going to profits and to the stockholders 
here in comparison with the lumber industry nationally. 

In other words, where it fits the picture best PIRC 
uses national figures and where they can show a dif- 
ferent picture they will use figures showing segments 
of the industry. 

PRODUCTION, MARKETS, AND PRICE 
TRENDS. As far as production, shipments and orders 











15 


are concerned the following figures clearly indicate we 
are still running considerably ahead of 1952. 


1953 1954 % of change 
Jo of % of over 2 year 
Change from Change period—1952 
1952 1953 to present 
Production. .s««+ +18 —6 +12: 
Shipments ....... + 8 —6 + 2) 
Ores: case 4 awa 0s +11 —6 + 5: 


At the very beginning of the meeting Dicey had reiter- 
ated “our three contract demands and the fourth demand, 
which was the demand for the information that had: been 
requested” (J.A. 506-507). Union representatives com- 
mented on the failure of individual employers to supply the 
information (J.A. 1819; 351). There was no compliance 
with this renewed request for the information (ibid.). | 


4. The April 23 Meeting 


A short meeting was held on April 23.5 The meeting dis- 
banded upon ascertainment that there was no “change in 
the employer committee position, and since there isn’t, any, 
this meeting might as well come to an end” (J.A. 1820; 
352-353). : 


5. The Local Level Meeting on May 17 Between Red Blanket 

and Local 6-122 

At the instance of Local 6-122, a local level raneting was 
held on May 17 between it and Red Blanket in an attempt 
to reach a satisfactory settlement separate from the PIRC- 
NRNC negotiations (J.A. 1824-25f). In contrast with the 
prevailing contracts in the area providing six holidays, two 
weeks’ vacation after three years employment, and a 6 cents 
night differential, the Red Blanket contract provided three 
holidays, two weeks’ vacation after five years, and a 4 cents 
night differential (J.A. 1825f). Local 6-122 offered to settle 


8 The examiner inadvertently refers to this as the April 25 meet- 
ing (J.A. 1820) ; he previously correctly identified it as the — 23 
meeting (J.A. 1808). 
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on the basis of bringing the Red Blanket contract up to the 
area level, but Red Blanket rejected any settlement except 
on the basis of resigning the old contract (J.A. 1825-26f). 
In support of its proposals, Local 6-122 argued that pro- 
duction in the planing mill and in Mill 2, two of the three 
Red Blanket installations, had increased (J.A. 1825-26; 
810-811). Red Blanket’s president stated that the union 
was “misinformed”, and “started to quote some figures” 
(J-A. 1826; 811-812).° He further stated “that the com- 
pany had been in the red”, having lost about $60,000 or 
$70,000 the year before; that vacations cost “$40,000 the 
year before”; “that they were doing better this year, and 
that the company was coming up, and at that time he felt 
that it was inadvisable to add any more expense to the com- 
pany” (J.A. 1826; 812, 692, 773-774, 775-776, 994). As 
Red Blanket’s president put it, “I simply told them that we 
couldn’t stand any advances, any raises” (J.A. 983). 


6. The June 4 Meeting 


PIRC and NRNC again met on June 4 (J.A. 1821f). 
Dicey once more sought to justify a wage raise on the basis 
of increased productivity (J.A. 1822f). Irving replied that 
(J.-A. 359-361) : 

I commented that all of the figures that they had 
submitted to us on increased productivity and all that 
we had seen in their bulletin and in their paper 
that had come to our attention were based on Doug- 
las Fir figures, and I told him that I questioned very 
much that productivity figures in the fir would develop 
such figures in the pine area because we knew of no 
figures available that would demonstrate either in- 
creased or decreased productivity. 

I then expressed the opinion, however, and it was 


® Red Blanket’s president also testified that “I haven’t got a man up 
there that can tell you the number of logs went through and tell me 
how much feet it was as he scaled the log” (J.A. 694). 
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strictly opinion based upon my personal knowledge of 
the industry, that they probably would get no solace 
from productivity figures if they were furnished by the 
Western Pine because of the increased number of man 
hours that it took to go away out in the woods and get 
the logs, to build truck roads, to package lumber in the 
nice packages the customers now demand, and that 
that extra work would have to be put into the product 
and to get the raw material, that it probably compen- 
sated for what little increase may have resulted from 
advances in mechanization. : 

Mr. Dicey conceded that that quite possibly was 
true and he wasn’t prepared to argue about that. He 
said there had been, he was sure, in the past year an 
increase in productivity, and I agreed with him that at 
some operations by the expenditure of money in capital 
investment that it was possible that productivity had 
been increased, but that I did not believe—I had no 
figures to back this up—I said it on my own familiar- 
ity with the western pine industry—I did not believe 
that an average increase would develop or could be 
ascertainable, and I knew that decreases would take 
place in some operations, just as some of them: might 
show increases in productivity. | 

In answer to Irving’s observation that there were no pro- 
ductivity figures available for the pine area, Dicey “certain- 
ly told him that we wanted these figures and we needed 
these figures. We felt that it was their responsibility to 
furnish these figures.” (J.A.528).”° 
7. The Commencement of the Strike; the August 6 Meetings; 

the Termination of the Strike 

During March and April, NRNC had taken a referen- 
dum strike ballot among the members of the locals involved, 


10 The Examiner found it unnecessary to resolve “a minor conflict 
as to whether Form IWA-1 was mentioned at this meeting” (J.A. 
1823). It does not seem material whether the form was ophesily re- 
ferred to in terms. 
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including Locals 6-7 and 6-122, and the resulting vote au- 
thorized a strike if necessary (J.A. 1808f). A strike was 
called on June 21 (zbzd.). “As far as [NRNC was con- 
cerned] . . . , the strike was the result of the three indus- 
try demands and our fourth demand [for IWA-1 informa- 
tion], which was the demand that we considered we were 
entitled to as a matter of right” (J.A. 570). 

On June 21, Brooks-Scanlon served 60 days’ notice of 
cancellation of its agreements with Local 6-7, as did Tite 
Knot * on June 22 (J.A. 1808-09f). On June 22, Ponder- 
osa posted a notice to its employees announcing that its 
agreement was no longer binding (J.A. 1809f). On July 7 
Red Blanket notified its employees that it was no longer 
recognizing Local 6-122 (zbzd.), and on the same day it 
wrote to the Federal Mediation and Conciliation Service 
that there was no purpose in meeting with Local 6-122 as 
it no longer recognized it as the representative (J.A. 1834f). 

At the suggestion of PIRC, Red Blanket on July 7, and 
the other employers on July 15, withdrew authority from 
PIRC to bargain for them, NRNC being duly notified on 
July 16 (J.A. 1835f). NRNC then met with Brooks-Scan- 
lon, Tite Knot, and Ponderosa individually, PIRC actively 
participating (J.A. 1835-49f). Of these ensuing meetings, 
the concurrent meeting with Ponderosa and Tite Knot on 
the morning of August 6, and the meeting with Brooks- 
Scanlon on the afternoon of August 6, are especially per- 
tinent (J.A. 1835-39f). At each of the August 6 meetings, 
Dicey of NRNC read from a prepared statement, observing 
that (J.A. 1836, 1839; 368, 372, 546, 571-574, 1484-1485, 
1554, G.C. Ex. 142, J.A. 1555) : 


[The employers] Refused to submit information to 


11 As found, “Tite Knot and Barclay are allied for the purposes of 
collective bargaining as one employer. Except as otherwise indicated, 
all references to Tite Knot, including its contractual relations with 
labor organizations, are intended to include Barclay operations at 
Sisters, Oregon” (J.A. 1804, n.5f, 1799-1802f). 
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the Union upon numerous requests, thereby impeding 
negotiations to a point where a serious strike has oc- 
curred. 
x x *% 

[The Union] Resubmitted, time after time, its orig- 
inal demand for the information contained on Form 
IWA-1 as well as for the three broad industry-wide 
points for negotiations. 

Tite Knot and Ponderosa were urged to supply the in- 
formation (J.A. 1169, 1253). Brooks-Scanlon was informed 
that “we still were insistent that the information that we 
had requested, that we still get that information, ... . 
and we wanted it, that we knew that the failure to submit 
it was certainly impeding these negotiations, that it had 
been a factor in the strike, the strike in the area asa whole” 
(J.A. 545). 

The strike was terminated and the picketing discontinwed 
at Ponderosa and Tite Knot on September 18, at Brooks- 
Scanlon on September 25, and at Red Blanket on October 
13, 1954 (J.A. 1849f). In January 1955, each of the em- 
ployers granted a wage increase of 714 cents per hour to 
the employees (J.A. 1231-1233, 1669, 1691). | 


E. The Information Provided by the Employers to Their 
Trade Associations 


The employers provide to their trade associations doliiernae 
tion similar to that requested on Form IWA-1: 

1. Because its operations are divided into 80 percent fir 
and 20 percent pine, Red Blanket is a member of West 
Coast Lumbermen’s Association (J.A. 608). Red Blanket 
makes a monthly report to this association of its board: foot 
production, its realization in gross figures, and its direct and 
overhead labor costs (J.-A. 608-609). One monthly report 
captioned “Distribution of Lumber Shipments” includes in- 
formation concerning domestic and foreign lumber ship- 
ments and the method of transportation utilized (J.A. 648, 
652); another monthly report captioned “Realization on 
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Lumber Shipments” includes information concerning the 
gross sales dollars realized on the shipments and the total 
board foot production (J.A. 648, 652-653) ; a third month- 
ly report captioned “Logging and Sawmill Employment” 
includes information concerning total payroll, total em- 
ployee payroll hours, employment record, base wage em- 
ployment, and production for the month (J.A. 649, 655, 
G.C. Ex. 92, J.A. 656). Another report captioned “Quar- 
terly Report of Mill Operations” includes information con- 
cerning board foot production, total shipments, inventory 
of lumber, and the division of production into species (fir, 
hemlock, pine) (J.A. 647, 650-651). 


2. PIRC and Western Pine Association have a reciprocal 
arrangement for the exchange of information; PIRC mem- 
bers submit data to Western Pine and the latter collates it 
for PIRC in addition to incorporating it into its more gen- 
eral published industry statistics (J.A. 345-346). The data 
supplied to Western Pine by PIRC members is on a form 
captioned “Monthly Report of Employment” and includes 
information concerning (1) footage of lumber produced, 
(2) total payroll dollars for the month, (3) overtime pay- 
ments, (4) total payroll hours for month, (5) average num- 
ber on payroll, (6) base hourly rate paid, and (7) number 
of employees paid the base hourly wage rate; this data 
is further subdivided into three classes of operations— 
stump to pond, pond to car, office (J.A. 1154, 1387, G.C. 
Ex. 113, J.A. 1155). Tite Knot separately reports to West- 
ern Pine its sales realization on production (J.A. 1155-56). 
Western Pine collates this information and reports it to 
PIRC which derives from it its statistics concerning the 
average straight time and overtime hourly earnings of the 
employees of its members (J.A. 345-346, 1019, G.C. Ex. 97, 
J.A. 1022). 

3. Early in 1954 PIRC completed “a wage survey which 
developed the hourly rates of pay for a job classification, as 
well as the number of men listed in that job classification 
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at individual operations” (J.A. 1038). In a letter to its 
members initiating this wage survey begun in November 
1953, PIRC stated (J.A. 589, 591, G.C. Ex. 87): 


A wage survey now seems necessary so that we will 
continue to be in a position to give you accurate, up- 
to-date wage information. Two copies of the wage 
and fringe benefit questionnaire are enclosed. Prompt 
completion of the questionnaire, and a return to us of 
one copy, will be appreciated. There is a major job 
to be done in compiling the information when it 
reaches this office. ! 


As most of you know, the data obtained fron this 
survey is used to compile labor cost comparisons by 
jobs, departments, operations, local areas, broad areas, 
etc., and to make such information available to our 
member companies when needed. The availability of 
such information is necessary in union negotiations. 
It can help individual companies inventory their wage- 
cost problems.” (Emphasis supplied. ) | 


The wage survey reports were completed by the employ- 
ers (J.A. 612-613, 615-616, 620, 1042-1043). This infor- 
mation was collated by PIRC into its wage book (J.A.. 293, 
1053). PIRC would supply to its members upon request 


12 The 1951 wage survey was initiated by a letter which stated in 
part that (J.A. 591-592, G.C. Ex. 88): “It’s time for us to make our 
annual wage survey so that we will be in a position to give you accu- 
rate, up-to-date information. The data from last year’s survey was 
exceptionally valuable in resisting union demands for bracket increases, 
and to our member companies in establishing correct job rates. * * * 
Please note that—by getting the number of men and the average 
straight time hourly rate developed from piecework—we will be, able 
to make comparisons by jobs, departments, operations, local areas, 
broad areas, etc. Over and above the assistance this information gives 
in negotiations, it will be invaluable to member companies in their deal- 
ings with .stabilization authorities. Many companies, in past years, 
have used the averages in determination of cost control probicens” 
(Emphasis supplied.) 
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the wage rates for particular job classifications paid by 
other members and non-members (J.A. 622-624, 1060). 


II 


THE OPINIONS OF THE EXAMINER, THE BOARD 
MAJORITY, AND THE DISSENTING BOARD MEMBER 


A. The Opinion of the Examiner 


The examiner found that the requested “information was 
relevant to the collective bargaining procedure” (J.A. 
1854), and that the unions “did demonstrate at the bar- 
gaining sessions their needs for all the requested informa- 
tion as bearing on their three economic demands, namely a 
wage increase, an employer financed job evaluation pro- 
gram, and a more liberal vacation program” (J.A. 1856). 
With respect to the information pertaining to the names 
of the employees, job classification, rates of pay, seniority, 
holiday and vacation benefits, total hours worked and an- 
nual earnings, the examiner found that the “presumptive 
relevance of this information bearing on the wage structure 
and the right of the collective bargaining representative to 
receive it is by now well established” (J.A. 1855). With 
respect to the production and sales information, observing 
that the unions “did adduce evidence disclosing that this in- 
formation would be useful, if not vital, in the presentation 
of union demands and the evaluation of employer conten- 
tions” (J.A. 1856), he found that “production and sales 
figures here were relevant and necessary for the purposes of 
collective bargaining” (J.A. 1857). He concluded that the 
employers “failed and refused on and after February 11, 
1954, the date of the first meeting with the charging par- 
ties [Locals 6-7 and 6-122], to furnish the latter with the 
information requested in Form IWA-1 and that . . . [they] 
have thereby engaged in conduct violative of Section 8(a) 
(5) and 8(a) (1) of the Act” (J.A. 1859). 

The complaint, as modified at the hearing, alleged that 
“27 named employees of Red Blanket were discharged be- 
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tween June 24 and July 7, and denied reinstatement after 
October 13; that 14 named striking employees of Ponderosa 
were denied reinstatement on September 20; that 10 strik- 
ing employees of Tite Knot were denied reinstatement on 
September 20; and that 10 named strikers at Brooks-Scan- 
lon were offered reinstatement on September 27 and there- 
after, but only to positions not substantially equivalent to 
those enjoyed by them prior to the strike” (J.A. 1849). 
However, “all strikers at Red Blanket, Ponderosa, and Tite 
Knot were permanently replaced prior to being discharged 
or denied reinstatement, as the case may have been, .. . 
[and] the strikers offered different positions at Brooks-Scan- 
lon had been permanently replaced at their original posi- 
tions prior to their applications for reinstatement” (J.A. 
1849-50). Based on this finding, the examiner observed 
(J.A. 1850), the discharge of the strikers, the denial of 
reinstatement to them, or their reinstatement to different 
positions was proper if the strike was economic in nature; 
the treatment of the strikers was improper if an unfair labor 
practice caused the strike. The examiner found that the 
strike “was an economic strike at its inception, and that the 
striking employees of the employer respondents were not 
unfair labor practice strikers” (J.A. 1833) ; accordingly, he 
recommended dismissal of “allegations of the complaint 
with respect to discrimination against strikers...” (J.A. 
1850, 1863, 1865). | 
B. The Opinion of the Board Majority 

The Board affirmed the examiner’s conclusion that the 
employers violated their obligation to bargain by withhold- 
ing the requested wage and related information (J.A, 1774- 
76). But, one member dissenting, the Board rejected the 
examiner’s determination that the employers improperly re- 
fused to furnish the requested production and sales infor- 
mation (J.A. 1776-79). In the majority’s view, this infor- 
mation “related to the financial status of the Respondents 
[employers] and necessarily. went to the question of their 
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ability to pay” (J.A. 1777); that the employers “at no 
time preliminarily to or in the course of the bargaining ne- 
gotiations claimed inability to pay as a defense to the 
Union’s wage demands” (J.A. 1778) ; that “the employer’s 
ability to pay must be brought into issue before a refusal 
to furnish information relating thereto can be found to be 
violative of the Act” (J.A. 1778); and that, since the em- 
ployers “never claimed inability-to-pay as a defense to the 
Union’s pay demands, it follows that their failure to sup- 
ply the production and sales information sought by the 
Unions did not constitute a refusal to bargain in good faith 
within the meaning of the Act” (J.A. 1778-1779). 

The Board also affirmed the examiner’s conclusion that 
the strike was economic in nature (J.A. 1775, n. 11). 


C. The Opinion of the Dissenting Member of the Board 


Board member Murdock dissented from the conclusion 
that furnishing the requested production and sales infor- 
mation was not required. He observed that it is settled 
law that an employer is obligated to furnish requested data 
relevant to a bargainable issue (J.A. 1783-84). He noted 
that a major purpose of the requested production and sales 
information “was to enable the Unions accurately to meas- 
ure the productivity of the employees upon which the Un- 
ions would base the size of a proposed wage increase” (J.A. 
1784-85). And, “viewing the actual negotiations which 
took place, it is an undeniable matter of record that the issue 
of productivity was argued” throughout (J.A. 1785-86). 
Furthermore, “factors of improved employee productivity in 
measuring proposals for a wage raise or other cost benefits 
are highly relevant in collective bargaining” (J.A. 1786), 
and securing “productivity information peculiarly in the... 
[employers’] possession . . . is the sole method by which the 
Unions can relate their request for a wage increase to the 
productivity factor and attempt to justify such an increase 
in the course of collective bargaining” (J.A. 1787). 
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Addressing himself to the majority’s position, Board mem- 
ber Murdock observed that, “Totally ignoring the fact that 
data as to annual board feet production and sales is un- 
deniably productivity information, the majority opinion 
labels it ‘information relating to the employer’s ability to 
grant a wage increase’ ” (J.A. 1787). “I do not believe that 
the majority can successfully use such a transparent device 
as label switching in order to avoid the employer’s obliga- 
tion to furnish data relevant to wages” (J.A. 1788). While 
the production and sales information may also relate to 
ability to pay, “It is nonetheless ‘productivity’ information 
without which increases or declines in labor productivity 
cannot be ascertained” (J.A. 1788). In any event, were 
it material whether the employers pleaded inability to pay, 
it is clear “that they did so plead in effect” (J.A. 1788, n. 
36 

‘ STATEMENT OF POINTS 

1. The employers were required to furnish the requested 
production and sales information. 

2. The strike was an unfair labor practice strike. 


SUMMARY OF ARGUMENT 
I 


It is settled law that the statutory obligation to bargain 
requires an employer to furnish to the union representing 
its employees requested information relevant to bargainable 
issues. “Wages” and “rates of pay” are in terms among the 
mandatory subjects of collective bargaining. Accordingly, 
since productivity is relevant in the negotiation of wages, 
and since the requested production and sales information is 
relevant to productivity, fulfillment by the employers of 
their obligation to bargain requires them to furnish this 
information. 

It cannot be gainsaid that productivity is a leva awe 
determinant customarily employed in collective bargaining 
as a basis for proposing and granting wage raises. Nor is 
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it disputable that intelligent and informed negotiation of 
the subject does not and cannot take place without statis- 
tical information germane to it. The short of it is that the 
distribution of productivity gains is a preeminent element 
in the amalgam of factors which makes up the wage bar- 
gain, and the furnishing of requested information relevant 
to the subject is therefore an indispensable part of meeting 
the obligation to bargain. 


In this case, the unions requested a wage raise based on 
increased productivity. The parties bargained on the sub- 
ject. The employers rejected the relevance of the produc- 
tivity information relied upon by the unions, stating that it 
pertained to the fir area, not the pine area, that there was 
no increase in productivity in the pine area, and that an in- 
crease in the fir area did not provide a valid basis for a wage 
raise in the pine area. Yet, at the same time that the em- 
ployers rejected the relevance of the available productivity 
data, they refused to furnish the information that would have 
enabled the ascertainment of productivity in the pine area, 
the segment of the industry the employers insisted was ma- 
terial. The employers’ default in their obligation to furnish 
data relevant to a bargainable issue could not be clearer. 
They maintain that there was no increase in productivity in 
the pine area, they contend that only an increase in that area 
would provide a justifiable basis for a wage raise, but they 
refuse to furnish the very information they insist is germane. 


Even if it were true that the employers in this case did 
not plead inability to pay, this makes no difference to their 
obligation to furnish production and sales information ger- 
mane to productivity. Productivity and inability to pay are 
separate wage determinants, and information pertinent to 
productivity cannot be withheld simply because the distinct 
issue of inability to pay may not also have been pleaded. 
Where information is relevant to two subjects, its production 
can hardly be denied as to the subject which is in issue simply 
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because the other subject isnot. In any event, the employer 
did plead inability to pay. ! 


II 

To establish the unfair labor practice status of a strike, it 
is enough that an unfair labor practice was a factor in bring- 
ing the strike about, and the burden rests upon the employer 
to show that it was not. Accordingly, in this case, to con- 
clude that the strike was economic in nature, the employers 
must show that, even if they had furnished the requested in- 
formation, there is no reasonable likelihood that the informa- 
tion would have altered the course of the negotiations and 
broken the impasse without recourse to a strike. Such a show- 
ing is incompatible with the very premise which underlies 
the obligation to furnish germane data. For to say that the 
employers were required to produce the requested informa- 
tion because relevant to bargainable issues, but to conclude 
at the same time that the production of the data would not 
have influenced the outcome of negotiations, is to say that 
the very information which is germane to the bargaining 
process can make no difference in its functioning. Produc- 
tivity was too ingrained an issue in these negotiations to as- 
sume that the highly relevant requested information would 
not have influenced the progress of the bargaining. Having 
vexed the course of negotiations by their unlawful denial of 
information, the employers are in no “position to insist that 
either the Board or this Court attempt to guess” that “this 
illegal conduct” made no difference. N.L.R.B. v. St. Marys 
Sewer Pipe Co., 146 F. 2d 995 (C.A.3.), It “rested upon the 
tortfeasor to disentangle the consequences for which it was 
chargeable from those from which it was immune. Since it 
cannot show that the negotiations,” if the information had 
been produced, “would have broken down, it cannot say that 
the loss of the men’s jobs was due to a controversy which the 
act does not affect to regulate.” N.L.R.B. v. Remington 
Rand, Inc., 94 F. 2d 862, 872 (C.A. 2), cert. denied 304 U.S. 
576. It follows that the strike was an unfair labor practice 
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strike, and that the strikers were therefore entitled, upon 
their unconditional application, to reinstatement to their 
former or substantially equivalent positions. 


ARGUMENT 
I 
THE EMPLOYERS ARE REQUIRED TO FURNISH 
THE REQUESTED PRODUCTION AND SALES IN- 
FORMATION 
The Board found that the employers wrongfully refused, 
in violation of their obligation to bargain, to furnish to the 
unions the names of each employee, their job classification 
and hourly rates of pay, their seniority standing, the paid 
holidays and vacations they received, the total hours they 
worked during the year, and their annual earnings. But 
the Board concluded that the employers properly withheld 
the requested production and sales information. The issue 
on this branch of the case is whether, in addition to the 
wage and related information, the employers were also re- 
quired to furnish the production and sales information. 


A. Relevance Is the Standard Which Governs the Production 
of Information 

Particular consideration of the request to supply the pro- 
duction and sales information requires a preliminary state- 
ment of the standard which governs the furnishing of data. 
The obligation to bargain “contemplates exchange of in- 
formation, ideas and theories in open discussion and an 
honest attempt to arrive at an agreement.” Aluminum Ore 
Co. v. N.L.R.B., 131 F. 2d 485, 487 (C.A. 7). As “bar- 
gaining agent of the employees,” therefore, a union is “en- 
titled to information which would enable it to properly and 
understandingly perform its duties as such in the general 
course of bargaining... .” N.L.R.B. v. Whitin Machine 


18 See also, N.L.R.B. v. J. H. Allison & Co., 165 F. 2d 766, 770-771 
(C.A. 6), cert. denied, 335 U. S. 814; Taylor Forge © Pipe Works 
v. N.L.R.B., 234 F.2d 227, 231 (C.A. 7). 
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Works, 217 F. 2d 593, 594 (C.A. 4), cert. denied, 349 U.S. 
905. And so it is “the general principle that an employer 
is obligated to furnish the union with data and information 
relevant to issues about which the parties are obligated to 
bargain.” Taylor Forge & Pipe Works v. N.L.R.B., 234 
F. 2d 227, 231 (C.A. 7). Relevance itself is broad-gauged 
(N.L.R.B. v. Yawman & Erbe Mfg. Co., 187 F. 2d 947, 949 
(C.A. 2)): 


The rule governing disclosure of data of this kind 
is not unlike that prevailing in discovery procedures 
under modern codes. There the information must be 
disclosed unless it plainly appears irrelevant. Any less 
lenient rule in labor disputes would greatly hamper the 
bargaining process, for it is virtually impossible to tell 
in advance whether the requested data will be relevant 
except in those infrequent instances in which the in- 
quiry is patently outside the bargaining issue. | 

Relevance is thus the rule. Wage and related informa- 
tion, the pertinence of which is too obvious and pervasive 
to require demonstration, “is always presumptively relevant 
to collective bargaining. The requesting union need not 
show the precise relevance of the information to particular 
issues under discussion.” Boston Herald-Traveler Corp. v. 
N.L.R.B., 223 F. 2d 58, 60 (C.A. 1).** Other perhaps less 


14 See also, N.L.R.B. v. The Item Co., 220 F.2d 956 (C.A. 5), cert. 
denied, 350 U.S. 905; N.L.R.B. v. Whitin Machine Works, 217 F. 2d 
593 (C.A. 4), cert. denied, 349 U.S. 905. In N.L.R.B. v. F. W. 
Woolworth Co., 235 F.2d 319, 323, where the union sought informa- 
tion as to name, classification, hours worked, and wage rates of each 
employee (109 NLRB 196, 197), the Court of Appeals for the Ninth 
Circuit declined to enforce the Board’s order requiring the produc- 
tion of this data, the court stating that “there must under all of the 
circumstances be a showing of reasonable need of the information to 
meet a condition. If the reason is not obvious, then he who ‘asserts 
the claim should demonstrate to him against whom it is asserted 
some relevant particularity.” The Supreme Court summarily reversed. 
352 U.S. 938. See the discussion in J. J. Case Co. v. N.L.R:B., 41 
LRRM 2679, 2682-83 (C.A. 7, March 12, 1958). : 
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obvious information may require a more particularized 
showing of pertinence. The difference goes to the showing 
requisite to establish relevance, not to the substantive obli- 
gation to produce the data once it is shown to constitute 
“relevant information.” N.L.R.B. v. Jacobs Mfg. Co., 196 
F.2d 680, 684 (C.A. 2). The underlying general principle, 
regardless of the data sought, is “free access to information 
relevant to bargainable issues... .” N.L.R.B. v. Otis 
Elevator Co., 208 F. 2d 176, 179 (C.A. 2). 


B. The Production and Sales Information Is Relevant to the 
Negotiation of Wages and Therefore Its Disclosure Is 
Required 

The unions here sought the production and sales infor- 
mation in order to justify a wage raise based on increased 
productivity. It is unnecessary to labor the obligation of an 
employer and a union to bargain with each other concerning 
“wages” and “rates of pay.” The statute requires it in 
terms. (Sec. 8(a) (5), 8(b) (3), 8(d), 9(a).) Accord- 
ingly, if productivity is relevant in the negotiation of wages, 
and if the production and sales information is relevant to 
productivity, then fulfillment by the employers of their ob- 
ligation to bargain required disclosure of the requested data. 
We therefore now show that (1) productivity is a relevant 
wage determinant customarily employed in collective bar- 
gaining, and that (2) the requested production and sales 
information is relevant to that subject. 


1. Productivity Is a Relevant Wage Determinant Customar- 
sly Employed in Collective Bargaining. 

Productivity “concerns not how much is produced but 
rather how efficiently production is carried on. Efficiency 
is measured by counting how much output is achieved for 
each unit of input.”** “The most common practice is to 


45 Steiner and Goldner, Productivity, 5 (1952). 
The economic material in this brief has been assembled with the 
able assistance of Irving Beller and Everett Kassalow of the eco- 
nomic staff of the Industrial Union Department, AFL-CIO. 
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express productivity in terms of labor, either as the output 
per worker or per payroll-hour (manhour).”** In this 
case productivity would be measured by dividing the total 
production of board feet of lumber per thousand: by the 
total hours worked (supra, p. 6). “The worker looks at 
productivity as increased output per man-hour; the em- 
ployer, from a cost standpoint, looks at it as decreased man- 


hours per unit of product.” *” 


Productivity “is probably the most important Bice for 
progress in any economy. Because in the long run, after 
all temporary fluctuations have worked themselves out, pro- 
ductivity determines the real wages of the workers. Wages 
may shoot skyward at great speed, but they are worth only 
what the productivity of industry yields i in goods.” “... 
[T]here is general agreement that rising productivity = 
sents the major universal source of increases in real wages 
and other income shares—the major source of a rising stand- 
ard of living in our country.” ** The economic significance 
of productivity to wages has been deemed so important that 
it has been especially referred to by the President in his 
messages to Congress. In his State of the Union Message 
to Congress on January 10, 1957, the President observed 
(H. Doc. No. 1, 85th Cong., Ist Sess., 3; 103 ii Rec. 
408, 409): 


If our economy is to remain healthy, increases in 
wages and other labor benefits, negotiated by labor 
and management must be reasonably related to im- 
provements in productivity. Such increases are bene- 
ficial, for they provide wage earners with greater pur- 
chasing power. Except where necessary to correct in- 


16 Lester, Labor and Industrial Relations, 79 (1951). 

17 Clague, Interrelationship of Prices, Wages, and Productivity, 
1946-1957, 81 Monthly Labor Review 14, 21 (1958). 

18 Ibid. 

19 Tripp, Productivity Increases Under Stabilization, Prosedings of 
N.Y.U. Fifth Annual Conference on Labor, 749, 752 (1952). 
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justices, wage increases that outrun productivity, how- 
ever, are an inflationary factor. 

On January 23, 1957, in his letter transmitting the “Eco- 
nomic Report of the President” to Congress, the President 
stated: “Of particular importance in a prosperous economy 
is the responsibility of leaders of business and labor to reach 
agreement on wages and other labor benefits that are con- 
sistent with productivity prospects and with the mainte- 
nance of a stable dollar.” ° In the letter of January 20, 
1958 transmitting the 1958 Economic Report, the President 
stated: “The leadership of labor must recognize that wage 
increases that go beyond over-all productivity gains are in- 
consistent with stable prices, and that the resumption of 
economic growth can be slowed by wage increases that in- 
volve either higher prices or a further narrowing of the mar- 
gin between prices and costs... .” 

So significant a wage determinant as productivity of 
course could not fail to be an influential factor at the con- 
ference table in collective bargaining. “Increases or de- 
creases in productivity have often been used as reasons for 
granting or refusing wage adjustments... .”” Section 101 
(a) of the 1955-1958 General Motors—UAW collective 
bargaining agreement provided that (5 CCH Labor Law 
Reporter para. 59,905, p. 59,048) : 


The annual improvement factor provided herein 
recognizes that a continuing improvement in the stand- 
ard of living of employees depends upon technological 
progress, better tools, methods, processes, and equip- 
ment, and a cooperative attitude on the part of all 
parties in such progress. It further recognizes the 
principle that to produce more with the same amount 


20H. Doc. No. 29, 85th Cong., Ist Sess.; 103 Cong. Rec. 904, 905. 

21 Economic Report of the President, 1958, p. 2 (U.S. Gov’t. Print. 
Off. 1958). 

22 Woytinsky and associates, Employment and Wages in the United 
States, 75 (1953). 
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of human effort is a sound economic and social objec- 
tive. Accordingly, effective as of May 29, 1955, May 

y 29, 1956, and May 29, 1957, each employee covered by 

> this agreement shall receive an annual improvement 
factor increase of two and one-half (212%) percent 

| of his straight time hourly wage rate (exclusive of Cost 

LE of Living Allowance and shift premium), or six (6) 
cents per hour, whichever is the greater.... | 


An improvement factor had first been negotiated by GM 
and UAW in 1948.% In early 1956, between one and one- 
half and two million workers were covered by an cael 
ment factor.” 


In its 1958 negotiations with the auto —— UAW 
seeks a “general wage increase based on increased produc- 
tivity” (41 LRR 216), arguing that (41 LRR 204): 


From 1940 through 1956, real average straight time 
hourly earnings of auto workers increased only 27.7 
percent while productivity in the economy as a whole, 
as measured by the Bureau of Labor Statistics, in- 
creased 64 percent. In 1956, auto workers averaged 
$2.28 per hour in straight time earnings. Had the 
buying power of their wages kept pace with the rise 
in national productivity since 1940, their straight time 
earnings in 1956 would have been $2.93 per hour— 
a difference of 65 cents per hour. Only about half of 
the difference is accounted for by improvements in 
fringe benefits won during this period excluding those 
fringe benefits, such as shift differentials, which are 
reflected in the BLS wage figures used for ans sai 
with productivity. ; 


Similarly, the Oil, Chemical, and Atomic Workers Dnion, 
which represents 210,000 employees, adopted as its bar- 


23 Lester, Labor and Industrial Relations, 389 (1951). 
24 Reder, Labor in a Growing Economy, 428 (1957). 
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gaining objectives in 1958 the following wage program (41 
LRR 355): 


The bargaining policy committee recommended that 
each group secure wage increases in two parts: first, 
an increase equal to the increase in the cost of living 
since the last wage increase for the group; plus, second, 
an increase of 34 percent annually which the union 
contends is the annual increase in output per man-hour 
of the average American laborer. The union contends 
that in the oil and chemical industries the rate of in- 
creasing output per man-hour of labor is greater than 
this, but that wages should be increased on the basis 
of the total economy. 

Productivity has been a frequent ingredient of wage 
negotiations in the steel industry.” During the wage stabil- 
ization period of the Korean crisis the stabilization agencies 
often approved wage increases on the basis of productivity.”° 
It has been “an important bargaining point for labor” in 
coal mining.” It was the basis for a wage increase in the 


2 E.g., In re Basic Steel Industry, Recommendations of 1949 Steel 
Industry Fact-Finding Board, 13 Lab. Arb. Rep. 46, 50, 65, 73, 75-76 
(1949); United Steelworkers of America, Facts on Steel: Profits, 
Productivity, Prices and Wages—1956; Brubaker, The Collective Bar- 
gaining Relationship In The United States And Its Relationship To 
Productivity And Technological Change, A Paper Presented June 20, 
1957, to the Trade Union Seminar on Collective Bargaining and Pro- 
ductivity, Organization for European Economic Cooperation, Euro- 
pean Production Agency, West Berlin. In the steel fabricating indus- 
try, the United Steelworkers of America plans to justify a wage in- 
crease in the 1958 negotiations upon “greatly increased productivity,” 
and it defends the deferred wage increase due on July 1, 1958, in the 
basic steel industry under the present contract on the ground that it is 
“in line with the long range annual growth of productivity (output per 
man hour) both in steel and the economy generally” (42 LRR 81). 

26 In re Eastern, Western and Southeastern Railroads, 19 Lab. Arb. 
Rep. 631, 633 (1952) ; Tripp, Productivity Increases Under Stabiliza- 
tion, Proceedings of the N.Y.U. Fifth Annual Conference on Labor, 
749 (1952). 

27 Douty, Wages, 49 (1951). 
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railroad industry,” prompting L. W. Horneg, Vice-Presi- 
dent of the New York Central Railroad, to say, “Produc- 
tivity as a major wage determinant will never again be ab- 
sent from the bargaining table anywhere in the country.” ” 

It is therefore but a truism to note that “Claims for in- 
creases in wages are frequently made, at least in part, on the 
basis of productivity increases.” *° “Productivity gains in 
an enterprise can be distributed to workers in higher money 
wages, to business owners in higher profits, to consumers 
generally in lower prices, or in some combination of these 
ways.” ** In a free economy the share allotted to labor is 
determined in private collective bargaining. “The actual 
distribution [of the gains of increasing productivity] is . . . 
controlled by the myriad sales, bargains and agreements 
concluded throughout the country. These decisions are, 
and should be, reached primarily in terms of the interests 
of the various bargainers as they see them. It is the very 
essence of a free economy that internal balances should be 
achieved in this way.” *? “Productivity gains should be 
shared out through steady pressure on the employer in the 
product and labor markets and in the give and take of col- 
lective bargaining. Any attempt at an advance agreement 


28 In re Eastern, Western and Southeastern Carriers’ Confecence 
Committees, 20 Lab. Arb. Rep. 93 (1953). See also, Kaufman, 
Collective Bargaining In The Railroad Industry, 109-114 (1954). 

2° Quoted in Rudge, Bargaining on Productivity, 54 (1953). | 

5° Douty, Wages, 49 (1951). See also, Rudge, Bargaining on Pro- 
ductivity, 88 (1953): “Most companies can reasonably anticipate 
that a productivity-based wage increase will be a major factor in 
union wage demands.” 

81 Ibid. “. . . [P]roductivity, on a company basis, on an bitin 
try basis, on a ‘national basis, is a resource which must be shared 
jointly though not necessarily equally, by the workers, the capital 
owners, the land owners, the consuming public and the government.” 
Doherty, Productivity and Wages—A Management View, 15 Manage- 
ment Record 285, 309 (1953). See also, ‘Woytinsky and associates, 
Employment and Wages in the United States, 77 (1953). 

32 Woytinsky and associates, Employment and Wages in the United 
States, 78 (1953). 
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on the sharing of gains on some theoretical or ideological 
basis can only reduce the gains to be shared. There needs 
to be a certain confidence in the process of sharing gains 
rather than reliance on a fixed formula in anticipation.” * 

It is therefore indisputable that the obligation to bargain 
on “wages” and “rates of pay” embraces the obligation to 
bargain on the distribution of productivity gains as a pre- 
eminent element in the amalgam of factors which makes 
up the wage bargain. 


2. The Requested Production and Sales Information Is Rele- 
vant to Productivity 


Since the subject of distribution of productivity gains is 
within the statutory obligation to bargain on “wages” and 
“rates of pay,” applicable to it is the general principle of 
“free access to information relevant to bargainable issues 
... (supra, p. 30). It is virtually a supererogatory ob- 
servation that “Figures concerning productivity within the 
plant or industry are frequently brought forth on both sides 
of the bargaining table as an argument for or against a 
wage increase.” ** In a guide to management concerning 
bargaining on productivity, the author observes that, “It 
is essential, if a convincing case is to be created, that fact- 
gathering begin well in advance of negotiations. The neces- 
sary research should cover thoroughly all three potential 


33 Kerr, Productivity and Labor Relations, 34 (1957). “The best 
way to preserve the inherent vitality of free private enterprise, to 
maintain America’s healthy productivity trend, is to keep the bene- 
fits and the distribution of productivity solely within the realm of a 
negotiable factor. If an individual company has experienced greater 
productivity, the degree to which that is distributed among the var- 
ious elements of our society should be a factor based upon the normal 
bargaining table processes and not upon any predetermined concept 
of an annual increment that belongs to somebody in particular.” 
Doherty, Productivity and Wages—A Management View, 15 Manage- 
ment Record 285, 309 (1953). 

%4 Bambrick and Blum, Productivity and Wage Negotiations, 19 
Management Record 352, 355 (1957). 
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avenues of approach that a union may adopt—wage in- 
creases to match national over-all productivity gains, wage 
increases to match productivity gains in the industry, wage 
increases to match productivity gains in the company.” * 
He goes on to say, “The factual situation regarding produc- 
tivity wage demands should be fully explored with the union 
at the bargaining table. Agreement on what are the perti- 
nent facts of productivity should be sought at the outset of 
the negotiations.” ** This, he notes, “could well provide the 
way for a more solid agreement at the conclusion of the bar- 
gaining talks.” ** And, he concludes, “A careful fact-gather- 
ing job on productivity of the company and the industry . . . 
will serve to arm the negotiator with weapons not only to 
reinforce the company position but also to bolster up his own 
demands as well. It is the old story—too often neglected in 
contract discussions—that facts, in the long run, prevail over 
emotions and slogans.” * Productivity information neces- 
sary to the management side of the bargaining table is no 
less essential to the labor side, and only the employer can sup- 
ply it. As an eminent fact-finding board stated, “Trust- 
worthy productivity studies can be made only if the com- 
panies provide full and accurate data upon which such 
studies can be made.” * 2 

It is thus patent that informed and intelligent negotiation 
requires, and therefore the statute commands, that the em- 
ployer furnish requested information ‘relevant to produc- 
tivity. The facts of this case are but a particular demonstra- 
tion of what is generally true. No one has doubted, as no one 
could, the relevance of the requested production and sales 


35 Rudge, Bargaining on Productivity, 59 (1953). 

36 Td. at 88. 

Tid. at Si, 

id. at B41, 

39 In re Basic Steel Industry, Recommendations of 1949 Steel In- 
dustry Fact-Finding Board, 13 Lab. Arb. Rep. 46, 50 (1949).' The 
Board, appointed by the President, was composed of Carroll R. 
Daugherty, David L. Cole, and Samuel I. Roseman. Jd. at 59. 
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information, when collated with the wage and related data, 
to the question of productivity. Its pertinence was amply 
shown by the Director of the International’s Research and 
Education Department (supra, pp. 5-7). And it was abun- 
dantly confirmed by the actual course of negotiations. 

Thus, the only available productivity information was that 
of the Bureau of Labor Statistics for industry generally and a 
productivity chart of the West Coast Lumbermen’s Associa- 
tion for logging and sawmill operations in the Northwest 
(supra, p. 6). There was no productivity information for 
the pine area, the segment of the lumber industry involved 
in these negotiations, and none for individual companies 
(zbtd.). The relevance of national and industry productivity 
information had been discounted by the employers in the 
1953 negotiations, the position being taken “that that might 
be true in the over-all picture, but it was not true of their 
particular segment or their particular operation (supra, p. 
5). To remedy the gap that experience had disclosed, 
Form IWA-1 was devised in order to secure “more specific 
statistics of companies and by segments of the industry” 
(supra, p. 6), thereby to obtain productivity information 
for “use in negotiations that were factual and that... 
would stand up” (supra, p. 7). 

But the information was refused. And so the unions had 
to formulate a wage demand based on productivity “for the 
economy as a whole,” unaided by specific information relat- 
ing to productivity in the pine area (supra, p. 10). Because 
of this lack the unions confessedly “didn’t know whether 12 
and a half cents was the right figure or not for the wage in- 
crease” (supra, p. 10). 

The ensuing 1954 negotiations duplicated the experience 
in the 1953 negotiations. Thus, at the March 12 meeting, 
Irving for PIRC “wanted to know” of the unions “the source 
of the productivity figures” (supra, p. 11). When Irving was 
informed that these comprised Bureau of Labor Statistics 
data for industry generally, including lumbering, as well as 
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statistics for the fir segment of lumbering, Irving retorted 
“that they would not be concerned with any West Coast fig- 
ures on productivity, production or anything else, that they 
[PIRC members] were not a part of fir” (supra, pp. 11-12). 
Again in the June 4 meeting, Irving stated that “all of the 
figures they [the unions] had submitted to us on increased 
productivity” pertained to “Douglas Fir”; that he “ques- 
tioned very much” that the same was true “in the: pine 
area”; that based on his “own familiarity with the western 
pine industry” he “did not believe that an average increase 
would develop or could be ascertainable”; but that he “had 
no figures to back this up” and that he “knew of no figures 
available that would demonstrate either increased or r de- 
creased productivity” (supra, pp. 16-17). : 
The dilemma into which the unions were cast by the em- 
ployers’ position is obvious. The employers rejected the 
relevance of the available productivity data, while at the 
same time refusing to furnish the information that would 
have enabled the ascertainment of productivity in the seg- 
ment of the industry which the employers insisted was mate- 
rial. The unions’ dilemma is vividly revealed in the testi- 
mony of Brooks-Scanlon’s vice-president (J.A. 1573): | 


There were discussions regarding productivity in the 
pine area, but the union committee never had any in- 
formation pertaining to pine figures. They continually 
gave us figures pertaining to fir production and general 
productivity throughout the nation, and never once'con- 
sidered the actual production in individual plants, which 
in my opinion is the governing factor. Now, your na- 
tional productivity has nothing to do with what Brooks- 
Scanlon . . . cando.” 


40 At the March 12 meeting, as Tim Sullivan, President of Wood- 
workers District 6, testified (J.A. 1248): Irving for PIRC “stated 
that the figures that Dicey was quoting were fir figures, had no rela- 
tion to pine”; and Glassow for Brooks-Scanlon “stated that ‘It’s the 
same thing every year. You fellows come down here and you talk 


40 


The very information that the employers withheld, and 
which they insisted was material, they provided to their own 
trade associations (supra, pp. 19-21). And in separate nego- 
tiations with Brooks-Scanlon and Red Blanket these employ- 
ers resisted the wage demands in reliance in part at least 
upon their individual production experience (supra, p. 12 
n. 6, p. 16). 

It is a matter for collective bargaining to decide the extent 
to which, if at all, the greater or lesser productivity in an 
individual company, segment of an industry, or industry, in 
comparison with the national average for the economy as a 
whole, should enhance or detract from the justifiability of a 
wage increase. The employers’ position in this case was that 
individual experience was “the governing factor.” As to the 
unions, “While it is the Union’s opinion that a part of the 
wage increase should be based on the productivity of the 
over-all economy of the nation, it is also cognizant of the fact 
that it should be constantly aware of and study the produc- 
tivity status in this industry” (supra, p. 11). Whatever the 
underlying merits, informed and intelligent negotiation of 
the question cannot be had if productivity information at all 
levels pertinent to the different positions is withheld. Such 
information may indeed disclose that no substantial differ- 
ence in productivity exists between the fir and pine areas, or 
between either of these and the lumbering industry generally 
or the economy as a whole. If a difference is shown, infor- 
mation as to its extent must be had in order understandingly 
to negotiate wage adjustments appropriate to the difference. 
At all events, on whatever plane, to negotiate questions of the 
distribution of productivity gains without productivity in- 
formation is to play Hamlet without Hamlet. 

And so the relevance of the requested production and sales 
information, when collated with the wage and related infor- 
mation, to the bargainable question of a wage raise based on 


fir to us. We have repeatedly told you that we have nothing in com- 
mon with those monkeys in the fir area.’ ” 
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productivity could not be plainer. The obligation to furnish 
the data is all the clearer when it is remembered that the con- 
trolling standard is that “the information must be disclosed 
unless it plainly appears irrelevant” (supra, p. 29). |The 
Board has required the furnishing of “information about 
productivity.” Hughes Tool Co., 100 NLRB 208, 210. As 
in that case, so here, “That this was a matter affecting the 
wages and conditions of employment is clear, and the Union 
was acting within its rights in seeking information to bargain 
intelligently on this issue.” Jd. at 225. The employers’ can- 
not, consistently with their obligation to furnish data rele- 
vant to a bargainable issue, maintain that there is no in- 
crease in productivity in the pine area, contend that only an 
increase in that area would provide a justifiable basis for a 
wage raise, but refuse to furnish the very information | ney 
insist is germane. 


C. The Holding of the Board Majority That the Employers 
Could Properly Refuse to Furnish the Requested Production 
and Sales Information Is Without Merit 


Despite its indisputable relevance to the bargainable issue 
of a wage increase based on productivity, the Board major- 
ity nevertheless held that the employers could properly refuse 
to furnish the requested production and sales information. 
The Board majority reasoned that “the information sought 
related to the financial status of the Respondents [employers] 
and necessarily went to the question of their ability to pay” 
(J.A. 1777); that the employers “at no time preliminarily 
to or in the course of the bargaining negotiations claimed 
inability to pay as a defense to the Union’s wage demands” 
(J.A. 1778); that “the employer’s ability to pay must be 
brought into issue before a refusal to furnish information 
relating thereto can be found to be violative of the Act” (J.A. 
1778); and that, since the employers “never claimed in- 
ability-to-pay as a defense to the Union’s pay demands, it 
follows that their failure to supply the production and sales 
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information sought by the Unions did not constitute a re- 

fusal to bargain in good faith within the meaning of the Act” 

(J.A. 1778-79). 

This is a breath-taking bit of legerdemain. As Member 
Murdock stated in dissent, “I do not believe that the ma- 
jority can successfully use such a transparent device as label 
switching in order to avoid the employer’s obligation to fur- 
nish data relevant to wages” (J.A. 1788). We shall show 
(1) that productivity and ability-to-pay are separate wage 
determinants, and that information pertinent to productivity 
—which is in issue—cannot be denied just because ability- 
to-pay may not also have been raised; (2) in any event, the 
employers did indeed plead inability to pay, so that the Board 
majority’s premise is without basis. 

1. Productivity and Ability-to-Pay Are Separate Wage De- 
terminants; Information Pertinent to Productivity May Not 
Be Withheld Simply Because Inability to Pay May Not Have 
Been Pleaded. 

(a) The production and sales information is plainly rele- 
vant to the bargainable issue of a wage increase based on pro- 
ductivity. The record establishes with indisputable clarity 
that the parties bargained on the subject; that the employers 
were sharply critical of the statistics used by the unions to 
support their position; and that the employers refused to fur- 
nish the very data which they insisted would provide the only 
valid basis for a wage raise based on increased productivity. 
But, says the Board majority in effect, the information also 
relates to the employers’ ability to pay, and that not having 
been put in issue, the information may be withheld. This 
gets down to saying that where information is relevant to two 
subjects, it need not be furnished as to either, unless both are 
in issue. The equivalent argument would be that, in a suit 
on a contract, the plaintiff need not produce information 
which happens to be relevant to both lack of definiteness and 
lack of consideration, if the only defense asserted is lack of 
consideration. 
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(b) Of course, if an employer pleads inability to pay, it 
is relevant to know whether or not his production and sales 
are falling. But that the employer does not plead inability to 
pay does not make the same information irrelevant to pro- 
ductivity. Productivity measures output per man-hour.: In- 
creased output with the same labor is an increment available 
for distribution in increased wages. To measure and utilize 
increased output per man-hour (productivity) it is essential 
to have production and sales information. And so this data 
remains relevant regardless of whether inability to pay is 
pleaded. : 


That productivity and ability-to-pay are not the same is 
evident from the fact that, in identifying the elements which 
influence the wage bargain, economists consistently list and 
discuss productivity and ability-to-pay as separate wage de- 
terminants. Thus, Dunlop and Healy separately identify 
comparable wage rates, productivity, cost of living, and abil- 
ity to pay." Slichter lists seven criteria for wage determina- 
tion: the minimum necessities of the workers, changes in the 
cost of living, the maintenance of take-home pay in the face 
of reduction in hours, changes in the productivity of labor, 
the ability (or inability) of the employer to pay, the alleged 
effect of higher or lower wages upon consumer purchasing 
power and auployment, and the wages paid in other indus- 
tries or places.‘ The Committee on Employment and 
Wages of the Twentieth Century Fund describes the general 
criteria used in bargaining negotiations to be productivity, 
cost of living, ability to pay, wage comparisons with other 
companies, and general economic considerations.** Back- 
man emphasizes six criteria of wage adjustments: changes in 
the cost of living and real wages, budget studies, wage com- 
parisons, changes in productivity, ability to pay, and the eco- 


41 Dunlop and Healy, Collective Bargaining, 86-99 (1953). | 

42 Slichter, Basic Criteria Used in Wage Negotiations, 8-9 (1947). 

48 Woytinsky and associates, Employment and Wages in the U: ited 
States, 519-524 (1953). 
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nomic environment.** Bernstein identifies as wage deter- 
minants comparisons (intraindustry, interindustry, intracom- 
pany, intraunion, interunion), cost of living, financial condi- 
tion of the employer, differential features of the work, sub- 
standards of living, productivity, miscellaneous criteria.“ 

Thus, of the wage determinants identified, each authority 
separately lists productivity and ability to pay. No doubt all 
wage determinants have some common factors which over- 
lap. But that does not eliminate their differences. “No : 
two of the principles would result in the identical wage-rate 
change in a specific situation.” ** For the Board to sanction 
denial of production and sales information relevant to pro- 
ductivity because the employers had not pleaded inability 
to pay is to betray a fundamental misconception of elemen- 
tary economics. 

(c) The misconception underlying the Board majority’s 
equation of productivity and inability to pay is also revealed 
by the fact that a wage increase based on increased produc- 
tivity does not reduce the company’s profits or impair its 
financial position. “If wages generally rise at the same rate 
of productivity, then the average remuneration of the other 
factors can rise at the same rate. A 3 percent average in- 
crease in man-hour gross national product would permit not 
only a 3 percent increase in wages, but also a 3 percent aver- 
age increase in other components of the gross national prod- 
uct—including salaries, profits, and entrepreneurial in- 
come.” *7 In other words, increased productivity is an in- 
crement available for distribution to the worker, manage- 
ment, and the consumer; an increase in wages based on 
labor’s percentage of the increment does not consume the 


44 Backman, Economic Data Utilized in Wage Arbitration, 2-3 
(1952). 

45 Bernstein, Arbitration of Wages, 51-105 (1954). 

46 Dunlop and Healy, Collective Bargaining, 100 (1953). 

47 Davis and Hitch, Wages and Productivity, 31 Rev. of Economics 
and Statistics 292, 296 (1949) . 
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whole of it but leaves to the others a proportional percentage 
of increase in the form of higher profits to management and 
lower prices to the consumer. “If wage increases equal to 
the percentage rise in productivity are granted, then all of 
the other factors of production can also receive the same per- 
centage increase in payment for their service. They would 
share proportionally the advance in well-being brought about 
by the higher productivity.” *® The following simplified 
example illustrates the point: “ | 


1 
| 





Item Year 1 Year 2 Percentage 
Change 
Productivity Data: 
| 1,000 units 1,100 units 
2. Man-hours .......- 500 500 
3. Output per man- | 
howr (1 =} 2) ss2ac: 2.0 22 +10 
4. Index of product 
(Year 1 = 100) .«.. 100 110 +10 
Sales Data: 
5. Price of product .... $2 per unit $2 per unit 
6. Value of output 
(1D) acens ness eeae $2,000 $2,200 | 
Cost Data: , 
7. Wage rate ........ $1.50 hr. $1.65 hr. +10 
8. Labor cost (2x7) ... $750 $825 +10 
9. All other costs, 
including profits 
ee $1,250 $1,375 +10 





Thus, “In this example productivity has risen 10 percent. 
Let us trace the effect of a wage increase of 10 percent equal 
to the increase in productivity. The wage rate is raised 
from $1.50 to $1.65 and the wage bill from $750 to $825. 
But notice that this does not exhaust the increase in value of 


48 Steiner and Goldner, Productivity, 51 (1952). 
49 bid. 
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the product produced. The amount available for payments 
to all other contributors to the industrial process has also 
gone up 10 percent.” © 

In this case, accordingly, the requested sales information 
would disclose the total revenue realized from the sale of 
lumber produced. The ratio of labor costs to sales provides 
the percentage of total revenue attributable to labor. A 
division of the increased productivity in the same percentage 
not only results in increased wages but increased profits as 
well. 

Thus, the only way that inability to pay can enter into the 
negotiation of a wage raise based on increased productivity 
is if the company is a marginal firm which pleads that it 
needs to retain more of its share of the increment of increased 
productivity in order to place itself in a sound financial posi- 
tion. But if, as the Board majority viewed it, the employers 
here did not plead inability to pay, then this enhances rather 
than detracts from the relevance of the production and sales 
information to the bargainable issue of a wage raise based on 
productivity. For, in the absence of inability to pay, there is 
no reason for withholding from the worker his share of the 
increment from increased productivity. And in negotiating 
this question, the requested production and sales information 
is vital to establishing whether there is an increase in produc- 
tivity, the extent of it, and the share which should be distrib- 
uted in the form of a wage raise. 


2. The Employers, In Any Event, Did Plead Inability to Pay 
The premise upon which the Board majority sanctions the 


"Jd. at 52. 

51 The unions here recognized that labor should not be the sole 
recipient of the benefits of increased productivity. As they explained 
at the March 12 meeting, “Normally there will be only three avenues 
for the distribution of such reduction in costs [from increased produc- 
tivity]. The saving may be used to increase wages, to increase profits, 
to lower prices, or it may find an outlet in some combination of all 
these three. We favor the last avenue” (G.C, Ex. 38A, J.A. 492). 
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denial of the requested production and sales information is 
that the employers had not pleaded inability to pay. As we 
have shown, this is not material even if it were true. But it 
is not true. As Board Member Murdock noted in dissent, 
were it pertinent to find that the employers did so plead, the 
substance of the employers’ “position is a plea of inability to 
pay” (J.A. 1788, n. 36). No other view is capable of rea- 
sonable acceptance, as an unadorned statement of he un- 


- controverted evidence shows. 


At the March 12 meeting, Irving for PIRC resisted a — 
increase upon the grounds that (J.A. 1816; 494-495, 168- 
169): 

. the trends were down, production was down, 
shipments were down, orders were down, inventory was 
up. * * * this was no time to consider any increased 
costs, . . . there would be a cost involved, and... . 
they wi were é simaly not going to do it. 

This position had been agreed upon by the employers be- 

fore the inception of negotiations (J.A. 1565) : 

The agreement was largely that we could not—we 

didn’t believe the conditions in the western pine indus- 
try warranted any cost increases of any nature in 1954, 
in the spring of 1954, and any demand that would re- 
sult in a cost increase could not be met. 

Brooks-Scanlon’s position was that (J.A. 1565- 1566): 

. It was not wise for our company to grant any 
cost increases, advances in wages, or do anything that 
would increase our costs. As a matter of fact, we felt 
it was absolutely necessary to have lower costs. Our 
costs were entirely too high. 

And that its production (J.A. 1847; 1288) : ! 

. was 575 board feet per man hour . . . in com- 
parison to a thousand board feet produced by other op- 
erations. 

Tite Knot’s position was that (J.A. 1668-69) : 


I was a little worried about market conditions. We 
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just suffered a loss on fir lumber and pine was beginning 
—we didn’t have any order file, and the price of pine 
had been set down quite rapidly. * * * We felt that 
we shouldn’t have any cost increase. 
Ponderosa’s position was that (J.A. 1691) : 
. we could not—we did not feel that it was wise 
to make any cost increase at that time. 
At the May 17 meeting, after denying that it had had an 
increase in production (J.A. 1826; 810-812), Red Blanket 
took the position that (J.A. 1826; 812, 692, 773-774, 775- 
776, 994) : 

“the company had been in the red,” having lost about 
$60,000 or $70,000 the year before; that vacations cost 
“$40,000 the year before”; “that they were doing better 
this year, and that the company was coming up, and at 
that time he felt that it was inadvisable to add any more 
expense to the company.” 

And that (J.A. 983) : 

. . . we couldn’t stand any advances, any raises. 
At the August 16 meeting with Tite Knot and Ponderosa, 
the position taken was that (J.A. 1441-42) : 

. . . they went into the cost of production, and they 
couldn’t stand any more cost or increase. 

To avoid the obvious the employers adopted, and the 
Board majority accepted (J.A. 1778 and n. 19), the circum- 
locution that the employers “were not pleading inability to 
pay” but “inadvisability to pay” (J.A. 1816; 497, 165-166). 
The law is not quite such a semantic exercise in words. “In- 
ability” and “inadvisability” are not talismans. The employ- 
ers quite plainly were saying that their production and sales 
were falling, and that their labor costs, already too high, 
could not stand increasing. Whether this position should be 
described flatly as “inability to pay,” or more softly as “in- 
advisability to pay,” is beside the point. It was an “unsatis- 
factory business condition” that the employers were assert- 
ing and requested information relevant to that claim may not 





4 
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be withheld. N.L.R.B. v. Truitt Mfg. Co., 351 U. S: 149, 
152. The requested production and sales information, col- 
lated with the requested wage and related information, 
would have provided just the data germane to the claim. It 
would have shown the status of production, the status of sales, 
and the status of labor costs. It was obligatory, therefore, to 
furnish it. ! 

Accordingly, to sanction withholding of the requested pro- 
duction and sales information, the Board majority has twice 
side-stepped the issues. It justifies denial of the information 
because inability to pay has assertedly not been pleaded, 
wholly ignoring the relevance of the information to the 
directly presented bargainable question of a wage raise based 
on productivity. And to say that inability to pay has not 
been pleaded, the Board majority wholly ignores the uncon- 
troverted showing that the employers were asserting that the 
unsatisfactory state of their business was a barrier to increas- 
ing labor costs. Upon any hypothesis, therefore, the em- 
ployers’ refusal to furnish the requested production and sales 
information was a violation of their obligation to bargain, 
and the Board’s order dismissing this part of the complaint 
must be reversed. 


II 


THE STRIKE WAS AN UNFAIR LABOR PRACTICE 
STRIKE IN THAT THE WITHHOLDING OF THE RE- 
QUESTED INFORMATION WAS A FACTOR CON. 
TRIBUTING TO BRINGING IT ABOUT | 

The complaint, as modified at the hearing, alleged’ that 
“27 named employees of Red Blanket were discharged be- 
tween June 24 and July 7, and denied reinstatement after 
October 13; that 14 named striking employees of Ponderosa 
were denied reinstatement on September 20; that 10 striking 
employees of Tite Knot were denied reinstatement on Sep- 
tember 20; and that 10 named strikers at Brooks-Scanlon 
were offered reinstatement on September 27 and thereafter, 
but only to positions not substantially equivalent to those en- 
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joyed by them prior to the strike” (J.A. 1849f). However, 
“all strikers at Red Blanket, Ponderosa, and Tite Knot were 
permanently replaced prior to being discharged or denied re- 
instatement, as the case may have been, . . . [and] the 
strikers offered different positions at Brooks-Scanlon had been 
permanently replaced at their original positions prior to their 
applications for reinstatement” (J.A. 1849-50f). Based on 
this finding, the discharge of the strikers, the denial of re- 
instatement to them, or their reinstatement to different posi- 
tions was proper if the strike was economic in nature; the 
treatment of the strikers was improper if an unfair labor 
practice contributed to the cause of the strike. This distinc- 
tion is based on “settled law that where the strike is an eco- 
nomic one the employer can replace the striking employees 
with others in an effort to carry on the business and is not 
required to discharge those hired to fill the places of strikers 
upon the election of the latter to resume employment. * * * 
However, if the strike is caused by an unfair labor practice, 
the striking employees are entitled to reinstatement upon 
the termination of the strike.” N.L.R.B. v. Wooster Division 
of Borg-Warner Corp., 236 F. 2d 898, 906 (C.A. 6), affirmed 
in part and reversed in part on other grounds, 2 L.Ed. 2d 823. 

The Board found that the strike “was an economic strike 
at its inception, and that the striking employees of the em- 
ployer respondents were not unfair labor practice strikers” 
(J.-A. 1833, 1775, n. 11) ; accordingly, the “allegations of the 
complaint with respect to discrimination against strikers” 
were dismissed (J.A. 1850, 1863, 1865). The issue on this 
branch of the case is the validity of the determination that 
the strike was an economic strike rather than an unfair labor 
practice one. Consideration of this question requires a state- 
ment of the standards which control the distinction. 

To be an unfair labor practice strike, it is enough that an 
unfair labor practice is a cause of it. It need not be the sole 
cause. That genuine economic issues contribute to the strike 
does not detract from its unfair labor practice character so 
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long as the unfair labor practice is “at least one cause of the 
strike... .” N.L.R.B. v. Remington Rand, Inc., 94 F.2d 
862, 872 (C.A. 2), cert. denied, 304 U.S. 576. And where a 
strike is preceded by both economic differences and an unfair 
labor practice, the burden is upon the employer to establish 
that the unfair labor practice was not a contributory factor 
in causing the strike. It rests with the employer “to show 
that the strike would have taken place even if it had not” en- 
gaged in the prohibited conduct. N.L.R.B. v. Stackpole Car- 
bon Co., 105 F.2d 167, 176 (C.A. 3), cert. denied, 308 U.S. 
605. As recently reiterated by the Court of Appeals for the 
Sixth Circuit (N.L.R.B. v. Wooster Division of ied a 
er Corp., supra, 236 F.2d at 907) : 


The Union contends that in any event the unfair labor 
practice of the Company was a contributing cause of 
the strike which as a matter of law requires that the 
strike be treated as an unfair labor practice strike. That 
such is the legal consequence of such a factual situation 
appears settled. [Citations.] The burden rested upon 
the Company to show that the strike would have taken 
place even if it had not insisted upon its recognition 
proposal [a bargaining demand found to be an unfair 
labor practice]. 

The Sixth Circuit remanded the case to the Board, stating 
that “We agree with counsel for the Union that the Board’s 
findings are inadequate with respect to this issue which is 
controlling on the question of reinstatement.” Ibid. See 
also, N.L.R.B. v. West Coast Casket Co., Inc., 205 F.2d 902, 
907-908 (C.A. 9); N.L.R.B. v. Stilley Plywood Co., Inc., 
199 F.2d 319, 320-321 (C.A. 4), cert. denied, 344 U.S. 933; 
N.L.R.B. v. St. Marys Sewer Pipe Co., 146 F.2d 995, 996 
(C.A. 3). 

In this case, therefore, to establish the unfair labor prac- 
tice status of the strike, it is enough that the denial of the re- 
quested information was “a factor in bringing about a strike” 
(N.L.R.B. v. Stilley Plywood Co., Inc., supra, 199 F.2d: at 
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320) ; and the burden rested with the employers to show that 
it was not. In concluding that it was an economic strike, the 
Board adopted the analysis of its examiner (J.A. 1775, n. 
11), and he reasoned that (J.A. 1832, see also J.A. 1816, 
1820, 1823, 1829, 1830-31) : 


I find that the strike of June 21, 1954 followed upon 
a number of meetings at which . . . hard bargaining 
took place on both sides of the bargaining table with 
Respondents [employers] diligently trying to substanti- 
ate their position with respect to economic conditions 
in the industry, that the parties bargained to an im- 
passe, and that the strike resulted from the failure of 
the charging parties [Locals 6-7 and 6-122] to obtain 
their three economic demands. It is a fair statement 
on this record that had these demands of the charging 
parties been met substantially, the strike would not have 
followed, irrespective of Respondents’ position on IWA- 
1, and that the failure to obtain the information was 

not the cause of the strike. (Emphasis supplied.) 
Two basic errors, apparent on the face of this analysis. 
independently serve to invalidate it. First, the finding is 
that “the failure to obtain the information was not the cause 
of the strike.” But the critical question is whether it was a 
cause of the strike. As a matter of law, to be an economic 
strike, there must be an adequately supported finding ne- 
gating the withholding of information as a factor contribu- 
ting to bringing about the strike. There is no finding respon- 
sive to that controlling issue. Second, the examiner reasons 
that, had the economic demands been met, there would have 
been no strike; ergo, withholding the information did not 
cause the strike. But that reasoning is fallacious because it 
is addressed to the wrong question. For the question is not 
whether, had the economic demands been met, a strike would 
have taken place; the true question is whether, had the in- 
formation been supplied, a strike would have been averted. 
More precisely, can the employers show that, even had the 








53 


requested information been furnished, there is no reasonable 
likelihood that it would have altered the course of the ne- 
gotiations sufficiently so as to bring the parties within the 
range of agreement? 

Addressing ourselves to the true question, we now — 
that the action of the employers in withholding the requested 
information was a factor contributing to the strike, for the 
employers withheld from the negotiations relevant data ca- 
pable of breaking the deadlock without a strike. | 

The statute commands the production of data relevant 
to a bargainable issue precisely because it contributes to in- 
telligent and informed negotiation. The underlying faith is 
that reason is persuasive and that germane information’ ob- 
jectifies discussion. No one who has engaged in serious ne- 
gotiation has failed to experience the shriveling effect of a 
fact upon the most adamant position. It exerts a discipline 
which powerfully influences the shape and outcome of bar- 
gaining. As a management guide to bargaining on produc- 
tivity correctly observes, “It is the old story—too often ne- 
glected in contract discussions—that facts, in the long run, 
prevail over emotions and slogans.” 

Accordingly, to say that the employers were required to 
produce the requested information because relevant to bar- 
gainable issues, but to conclude at the same time that the 
production of the data would not have influenced the out- 
come of negotiations, is to say that reason plays no part in the 
bargaining process. It disregards the very premise which 
underlies the obligation to furnish germane data in the first 
instance. Thus, the employers rejected the justifiability of a 
wage raise based on increased productivity because the avail- 
able information pertained to the fir area, and they main- 
tained that the same situation was not true of the pine area. 
Furnishing the requested production and sales information 
would have served either to substantiate or disprove that po- 


52 Rudge, Bargaining on Productivity, 91 (1953) 
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sition in whole or in part. If substantiated in whole, reason 
could persuade the unions to modify or recede from their 
position; if disproved in whole, reason could persuade the 
employers to do the same; if substantiated in part but not 
in whole, reason could persuade each side to move towards 
the other. The information was intrinsically capable of 
channeling discussion along a new path which may have led 
to agreement and the avoidance of a strike. A few months 
after the termination of the strike the employers did grant a 
7Y cents per hour increase in wages (supra, p. 19). Less 
than two months after the strike began a commissioner of 
the Federal Mediation and Conciliation Service reported to 
the employers that “an agreement could be reached” if there 
were any give in the employers’ position (J.A. 376). In the 
judgment of the unions’ negotiators, “the strike was the re- 
sult of the three industry [economic] demands -and our 
fourth demand [for IWA-1 information]” (supra, p. 18) ; 
the refusal to submit the information had impeded negoti- 
ations “to a point where a serious strike had occurred” and 
“had been a factor in the strike” (supra, pp. 18-19). No one 
could say @ priori that production of the requested informa- 
tion would not have altered the course of negotiations and 
broken the impasse without recourse to a strike. 


In these circumstances the employers cannot show that, 
even if they had furnished the requested information, the 
progress of the negotiations would have been the same and 
the strike would in any event have eventuated. Having 
vexed the course of negotiations by their unlawful denial of 
information, they are in no “position to insist that either the 
Board or this Court attempt to guess” that “this illegal con- 
duct” made no difference. N.L.R.B. v. St. Marys Sewer 
Pipe Co., 146 F.2d 995, 996 (C.A. 3). It “rested upon the 
tortfeasor to disentangle the consequences for which it was 
chargeable from those from which it was immune. Since 
it cannot show that the negotiations,” if the information had 
been produced, “would have broken down, it cannot say that 
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the loss of the men’s jobs was due to a controversy which the 
act does not affect to regulate.” N.L.R.B. v. Remington 
Rand, Inc., 94 F.2d. 862, 872 (C.A. 2), cert. denied, 304 
U.S. 576. It follows that the strike was an unfair labor prac- 
tice strike, and that the strikers were therefore entitled, upon 
their unconditional application, to reinstatement to their 
former or substantially equivalent positions. N.L.R.B. v. 
West Coast Casket Co., Inc., 205 F.2d 902, 907-908 is A. 
9). 


CONCLUSION 
For the reasons stated, it is respectfully submitted that, in- 
sofar as the Board’s order dismissing the complaint is based 
upon the conclusions that (1) the employers were not obli- 
gated to furnish the requested production and sales informa- 
tion and (2) the strike was an economic strike and not an 
unfair labor practice strike, the order of dismissal should be 
set aside and the case remanded to the Board for ethigs 
proceedings. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the pre- 
hearing conference stipulation and are as follows: 


1. Whether the Board properly concluded that Respond- 
ents in No. 14,354, Pine, Ponderosa, Tite Knot and Barclay, 
or any of these, violated Section 8 (a) (5) and (1) of the 


Act by failing to furnish to Local 6-7 requested information 


relating to the wages and other terms of employment of 
individual employees. 


2. Whether the Board properly concluded that the fail- 
ure or refusal of the Respondents before the Board, Pine, 


_ Ponderosa, Tite Knot, Barclay, Brooks-Scanlon and Red 


Blanket to produce the requested production and sales in- 


_ formation did not constitute a violation of Section 8 (5) 


and (1). 
3. Whether the Board properly concluded that the strike 


--was not caused and/or prolonged by any unlawful refusal 


to furnish requested data, and hence the Respondents 
before the Board, named in paragraph 2 above, or any of 


_ them, had not violated Section 8 (a) (3) and (1) of the 


Act by failing to offer full reinstatement to the strikers 
upon their unconditional applications. 
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On Petition to Review and Set Aside Part of an Order of the 
National Labor Relations Board in No. 14,303 Denying 
Relief and on Petition to Enforce That Part of the 

Same Order in No. 14.354 Granting Relief! 3 





BRIEF FOR RESPONDENTS-INTERVENORS PINE INDUS- 
TRIAL RELATIONS COMMITTEE, INC.: PONDEROSA 
MOULDINGS, INC., d/b/a PONDEROSA LUMBER 
SALES; PHILIP DAHL AND SAM JOHNSON, :CO- 
PARTNERS, d/b/a TITE KNOT PINE MILL: PHILIP 
DAHL AND HAROLD D. BARCLAY, CO-PARTNERS, 
d/b/a HAROLD BARCLAY LOGGING COMPANY: AND 
RED BLANKET LUMBER COMPANY? 





1 Enforcement in Case No. 14,354 is not sought against Red Blanket 
because of the failure of Local 6-122 to comply with the filing require- 
ments of Section 9 (f), (g) and (h) of the Act. (J.A. 1780-1781). | 


2 Hereinafter referred to as PIRC, Ponderosa, Tite Knot, Barclay, and 
Red Blanket. : 
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COUNTERSTATEMENT OF THE CASE 
L 
FACTS 


Respondent employers were parties to separate col- 
lective bargaining agreements with Local 6-7 or 6-122 
expiring April 1, 1954.* Past agreements had been nego- 
tiated by individual employers and union representatives 
after receipt of preliminary recommendations as to com- 
mon issues from joint employer committees and the 
Northwest Regional Negotiating Committee, hereafter 
called NRNC. (J.A. 1796, 1715).* 


In December, 1953, prior to reopening of the contracts 
and prior to receipt of any bargaining authority by either 
a joint employer committee or NRNC, the latter sent a 
questionnaire (Form IWA-1) (G. C. Exhibit 6 C) to some 
600 employers demanding extensive information. In- 
cluded was complete data as to individual employee identity, 
job classifications, individual wage rates, seniority, holiday 
and vacation status, hours worked, and earnings. Fnull 
disclosure of each employer’s production and sales was also 
requested. (J.A. 1806 f). 


In late January, 1954, Respondents Ponderosa, Tite 
Knot, Barclay, and Red Blanket were notified that NRNC 
was authorized to represent Locals 6-7 and 6-122 in forth- 
coming negotiations. A joint employer committee was 





3 Respondent PIRC has at no time had contractual relationships with the 
petitioning unions. 

4°*J.A.’’ refers to those portions of the record printed as a Joint Appendix 
to the briefs. In accordance with the prehearing conference stipulation, we 
refer to the testimony by citing the pages of the original typewritten 
transcript which appear in bold face type in the center of the pages of the 
Joint Appendix. References to the Board’s Decision and Order and to the 
Trial Examiner’s Intermediate Report will be made by citing the page 
numbers thereof, which have been renumbered so as to follow consecutively 
the last page in the transcript of testimony. An exhibit will be identified 
by reference to the party who introduced it and the exhibit number, such 
as G. C. Ex. 1. Where a reference is to a finding, the letter ‘‘f’’ follows 
the numeral. Other references are to the record. 
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created shortly after the first bargaining meeting on Feb- 
ruary 11, 1954, and authorized to represent the interested 
employers. The authority of both the Union and em- 
ployer committees was strictly limited to discussion of 
three issues, (1) an across-the-board wagé increase, (2) 
an employer job analysis of the industry, and (3) additional 
vacation benefits. Both could make recommendations only 
and neither could bind their principals. (G. C. a 16C, 
D, E, 20B, 123) 


Most of the first bargaining meeting consisted of an 
explanation by the Union of its position on the economic 
issues. Reference was made to Form IWA-1, and the 
employers took the position that they would not refuse 
to furnish the information but would wait until negotia- 
tions progressed further to see what was needed | (J.A. 
115-119, 441). Although raised again at the second and 
third meetings, on March 12, 1954 and April 2, 1954, 
respectively, there was no change of position by either 
party and little discussion of the demand (J.A. 1814-1819). 
No reference to furnishing the data was made in the re- 

maining joint meetings on April 23 (J.A. 1820-1821) and 
June 4, 1954. (J.A. 1822-1823). 


A strike was called by NRNC beginning June 21, 1954 
(J.A. 1830). Thereafter the employer joint committee was 
dissolved and all subsequent bargaining was on an indi- 
vidual company basis (J.A. 1835). Strikers at Ponderosa, 
Tite Knot, Barclay and Red Blanket were replaced (J.A. 
1849-1850). Although there were some further meetings 
between various employer and union representatives, no 
agreements were signed with these respondent employers. 


Il. 
THE BOARD’S CONCLUSIONS 
The Board found unanimously that Respondents, though 


they acted in good faith, violated Sections 8 (a) (5) and (1) 
of the Act by failing to furnish individual wage and 


4: 


employment data (J.A. 1776f), but refused to find (one 
member dissenting) that failure to supply production and 
sales information constituted a violation (J.A. 1776-1779f). 
The Board also unanimously upheld the Trial Examiner’s 
finding that the strike was economic in nature and there- 
fore the employers’ refusal to reinstate replaced strikers 
was proper (J.A. 1775, fn. 11f). 


STATUTE INVOLVED 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 65 Stat. 601, 29 U.S.C., 
Sec. 151, et seqg.),° are set forth, enfra, p. 40. 


SUMMARY OF ARGUMENT 


1. Section 8 (a) (5) of the Labor Management Relations 
Act requires employers to bargain in good faith. The 
alleged refusal to bargain here is based upon failure of the 
five employer respondents to respond to a questionnaire 
circulated by the Union’s research organization to approxi- 
mately 600 companies in the Western pine industry. 


2. As presented in Case No. 14,303, the major issue 
relates to a failure to supply production and sales data 
which the Union claims was necessary to negotiate a wage 
increase based upon productivity. The issue in Case No. 
14,303 is one of first impression. Twenty-three years 
after enactment of the basic statute, it is now contended 
that Congress intended the obligation to bargain to include 
a duty to disclose confidential business records and plans 
to the union. Petitioners’ arguments are primarily eco- 
nomic and should be addressed to the Congress, rather 
than the courts. Case No. 14,354 presents the issue whether 
failure to supply wage data is per se bad faith bargaining. 
The Trial Examiner and the Board specifically limited 
findings that the Union was the majority representative 
to the period prior to commencement of the strike on June 





5 Hereinafter referred to as ‘‘the Act’’ or ‘‘the Statute.’’ 
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> 21, 1954. These cases, therefore, are concerned solely 
with events which occurred prior to June 21, 1954. 


3. A union has no right per se to obtain information 
from an employer. Nor is a refusal to disclose per se 
bad faith bargaining. To establish a violation of the ‘Act, 
“> all of the facts and circumstances of each case must be 
considered. Disclosure or non-disclosure of information 
is one circumstance to be viewed in the light of the entire 
course of conduct of the parties. 


4, Bargaining during the period in question was lies 
on between joint committees representing each side. These 
committees had limited authority. They were to negotiate 
on three issues only and, if they reached agreement, to 
make recommendations to their principals for use in direct 
local company bargaining. The negotiations were intended 
to be, and were, preliminary and exploratory in nature. 
The request for information was not one of the three issues 
on which the employers’ committee had authority to act. 
The attitude of relative indifference with which both sides 
viewed the question discloses that the issue was not con- 
sidered practicable or legitimate for the joint bargaining 
committee. In any event the Board, in finding any refusal 
to bargain based exclusively on conduct during this period, 
failed to recognize that this was but one step in the bar- 
gaining process—one which had been adopted with both 
sides recognizing that the demand for information would 
be subject to further negotiation at the individual compeny 
level. 





5. In wage data cases, requested information must be 
relevant to bona fide collective bargaining or to administra- 
tion of an agreement. Where dealing with individual wage 
information, there may be a presumption of relevance. 
A presumption of relevance, however, does not make every 
refusal bad faith bargaining. Good or bad faith can be 
determined only on the entire record. During the period 
in question, the negotiators never resolved the relevancy 
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point because they could reach no agreement on any one 
of the three economic issues. The production of data, 
therefore, became irrelevant. The employers contended 
a contract change was inadvisable because of market con- 
ditions. Relevant information, therefore, would have been 
limited to data on market conditions. This was never 
sought by the Union. 


6. The Board properly refused to require the employers 
to furnish production and sales information demanded by 
the Union. The Union’s argument is, in effect, that any 
business data having any possible bearing on productivity 
is wage data, that wage data is presumptively relevant 
to collective bargaining, and therefore all productivity 
data must be disclosed. Every activity of a business, past, 
present or future, has some bearing on productivity. If 
any data pertaining to productivity is automatically to 
become wage data which must by law be supplied to the 
Union, such rule of law should be written by Congress, 
not the Courts. The proposal goes far beyond any present 
decision and is directly contrary to the Truitt case. 


7. Business plans and records are property. Their value 
to the business may be in direct proportion to their con- 
fidentiality. Disclosure which impairs their value is a 
deprivation of property. The claimed right of unions to 
such property is based on no more than a bare inference 
that Congress intended to confer this governmental power 
upon private organizations as part of a general statutory 
duty to bargain in good faith. No public need, purpose 
or interest has been cited to warrant such a taking of 
property. 


8. The authority sought by the Union, if granted, pre- 
sumes a delegation of power by Congress so vague and 
ambiguous as to be invalid under the separation of powers 
doctrine and so broad and unprotected as to be a denial of 
due process. Congress may delegate certain legislative 
and regulatory powers. The delegation, however, must be 
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clearly granted and accompanied by adequate safeguards. 
Here the delegation rests solely on inference. No standards 
or procedural safeguards are established and no protection 
whatsoever is provided to prevent disclosure of confidential 
data to be supplied. 


9. The Board refused to find that the strikes | were 
caused by unfair labor practices. Strikers, therefore, were 
properly held not entitled to reinstatement. These find- 
ings are supported by substantial evidence and should 
not be disturbed. 


10. Respondent PIRC, while literally within the defini- 
tion of an employer in Section 2 (2) of the Act, should 
not be deemed an employer required to furnish information 
to the Union or to bargain over such demands. It had 
little, if any, of the information requested, no means of 
getting it, and the Union made no request for the informa- 
tion from PIRC, as such. PIRC had no employees repre- 
sented by the Union. It could not comply with an order 
to furnish information it did not have. 


11. The record contains no finding that the a 
parties or any other union represented a majority of the 
employees of Respondents PIRC, Ponderosa, Tite Knot, 
Barclay, and Red Blanket after the strike began. The 
whole intent of the Act is to protect the right of employees 
to select their own representatives for collective bargain- 
ing. An order to bargain with a union which no longer 
represents employees is arbitrarily to impose that union 
on employees in derogation of their Section 7 rights. — 


ARGUMENT | 

4 7 

GENERAL 3 
The decision of the Board, the record, and the sonten- 
tions of the various parties in this case relate primarily 


to the duty of an employer to furnish information to: a 
union. In approaching this issue, however, it is pertinent 
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to emphasize that, regardless of the extent of that duty, 
it is owed only to the statutory representatives of employ- 
ees. The Trial Examiner specifically limited his findings 
that IWA, Local 6-7, was the majority representative to 
the period prior to June 21, 1954, the date the strike 
occurred. 


‘*In treating with the question of majority representa- 
tion in the respective appropriate units, I am restrict- 
ing these findings to the period of the alleged refusal 
to bargain, viz., the period up to the date of the strike 
of June 21, 1954. I therefore do not pass on the 
question whether, subsequent to the replacement of 
the economic strikers during the course of the strike, 
the charging parties still enjoyed a majority repre- 
sentation in the respective appropriate units which 
would support an initial refusal to bargain, either 
on this aspect of the case or any other, on dates 
subsequent to the replacement of strikers.’’ (J.A. 
1850-1851) 


The Board adopted this finding of the Trial Examiner 
(J.A. 1772f). Accordingly, the refusal to bargain, if any, 
on the part of Respondents PIRC, Ponderosa, Tite Knot, 
Barclay, and Red Blanket must have occurred within the 
period between February 11, 1954, when the first bargaining 
meeting was held, and June 21, 1954. Thereafter, since 
the identity of the proper bargaining representative had 
not been established, there could be no failure to bargain 
in good faith. 

The obligation of an employer to furnish information to 
a union, is most clearly set forth in N.L.R.B. v. Truitt 
Manufacturing Co., 351 U. S. 149, 388 LRRM 2042, where 
the Supreme Court said: 


‘¢Hach case must turn on its particular facts. The 
inquiry must always be whether or not under the 
circumstances of the particular case, the statutory 
obligation to bargain in good faith has been met.’’ 
(p. 153) 
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Thus, the bare demand and non-disclosure of information 
is not controlling. Instead, the totality of the conduct of 
the parties, together with all the facts and circumstances 
surrounding the bargaining, must be considered. There 
is no legal duty, per se, to furnish data. 


i, 


WHETHER THE BOARD PROPERLY CONCLUDED THAT RE- 
SPONDENTS IN NO. 14,354, PIRC, PONDEROSA, TITE KNOT 
AND BARCLAY, OR ANY OF THESE, VIOLATED SECTION 
8(a)(5) AND (1) OF THE ACT BY FAILING TO FURNISH TO 
LOCAL 6-7 REQUESTED INFORMATION RELATING TO THE 
WAGES AND OTHER TERMS OF EMPLOYMENT OF 
INDIVIDUAL EMPLOYEES | 


A. Respondents’ Attempts to Negotiate Regarding the Re- 


quested Information Do Not, Under All the Facts, and 
Circumstances, Constitute Bad Faith Bargaining. 


The Board in its decision distinguished between two 
types of information, namely, (1) wage and related data, 
and (2) sales and production information. The Board 
found that a failure to furnish the former constituted a 
refusal to bargain in good faith and a violation of Section 
8 (a) (5) and (1). | 


Prior to June 21, negotiations were conducted on a 
joint basis. On one side was a committee of the employers 
involved, (J.A. 1807) and on the other, the Northwest 
Regional Negotiating Committee (J.A. 1805), representing 
the interested Union locals. Following the pattern of 
previous negotiations, specific and limited authority was 
given by the principals to each of the committees (J.A. 140, 
1715, 1805; G.C. Ex. 16C, D, EK, 20B, 123). Some locals 
and some employers did not grant the authority at all 
(J.A. 229, 1642). Historically, and in this instance, the joint 
committees negotiated on limited issues and clearly had 
no authority to bind their principals (J.A. 1523, 1658, 1686, 
G. C. Exs. 2B, 16C, D, E and 20B). This was true for 
both the employer committee and the Union committee. 
Bargaining was restricted to three demands, (1) an across- 
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the-board wage increase, (2) an employer-financed job 
analysis of the industry, and (3) additional vacation 
benefits. 


It also is apparent from the record as a whole that the 
committees intended to negotiate on a preliminary basis 
only. The issues were limited and any agreement reached 
on these specific issues was to be referred to the respective 
local unions and employers as a recommendation to be 
used in negotiating the remainder of the individual agree- 
‘ments. Counsel for the General Counsel admitted no 
multi-employer bargaining unit was involved (J.A. 1728). 
It was a means of simplifying the mechanics of bargaining. 
The procedure was followed as it had been previously and 
neither the Union nor the employers questioned it during 
the course of the joint negotiations. (J.A. 1731). 


When NRNC sent Form IWA-1 to 600 employers in late 
December, 1953, it was admittedly not authorized to repre- 
sent any of the local unions involved. Respondents Pon- 
derosa, Tite Knot, Barclay, and Red Blanket were notified 
late in January, 1954, by letters from Locals 6-7 and 6-122, 
that NRNC had been authorized to represent the local 
unions on the three proposed contract changes but that 
other issues were specifically excluded from the authoriza- 
tion. (G. C. Exs. 16C, D, E, 123). The letter also asked 
that Form IWA-1 be returned to the International Union 
by January 30. Thus, no valid request for information 
could have been made until these letters were received, 
as neither NRNC nor the International was authorized to 
act for the collective bargaining representatives of the 
employees. 


The first employer-union meeting thereafter was held on 
February 11th, primarily to hear the Union’s explanation 
of its proposals in order for the employers to decide how 
to bargain (J.A. 115-119, 441). The demand for informa- 
tion was discussed. Negotiators for both sides agreed, 
however, that there was no refusal to furnish the informa- 
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tion but, at most, a position taken by the employers to 
bargain further on the point (J.A. 1813f). Employer 
negotiator Irving also pointed out that the Union already 
had some of the information (J.A. 545). The Union made 
no attempt to go into the different items of information 
sought or to discuss whether any had been furnished. It 
continued a flat demand for everything originally ee 
on Form IWA-1 (J.A. 119-120). 


The form was again discussed at the next meeting of the 
joint bargaining committees on March 12, 1954. There was 
a conflict, according to the Trial Examiner (J.A. 1815), 
whether Irving refused to supply the information or 
whether no response was called for when the question was 
raised by the Union. The Trial Examiner believed it 
unnecessary to resolve the conflict. In any event, it would 
appear from the meager testimony that there was little 
discussion of the point and no attempt actually to negoti- 
ate on the issue. : 


As of the March 12th meeting, the relative ee 
of the request for information, compared with the Union’s 
economic demands, was already becoming apparent. Both 
sides had previously taken positions on the issue. , The 
Union wanted all the information requested. The employers 
wanted to negotiate about it. But the economic demands 
clearly overshadowed the question to such an extent that 
it was barely mentioned. 


Form IWA-1 was raised once more at the April 2nd 
méeting when the Union commented that the information 
had not been furnished (J.A. 1818-1819). Again, there 
was little, if any, discussion of the question. In the final 
two meetings of the joint committees on April 23rd\ and 
June 4th, the subject apparently was not even raised 
(J.A. 1820-1823). 


A union, though the representative of enmloveca! has 
no right to information per se. (J. I. Case Co. v. N.L.R.B., 
253 F. 2nd 149, 41 LRRM 2679). A bare request, even 
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if it includes a statement of a proper purpose and even 
if the information is not furnished forthwith, does not in 
itself constitute a refusal to bargain. To hold otherwise 
would be inconsistent with the entire theory of any duty 
to disclose information. No such duty is specifically set 
forth in the statute. Instead it is implied as an incident 
of the duty to bargain in good faith. 


Thus, in wage data cases it is an incident of the statutory 
duty to bargain concerning wages. The duty is to bargain 
in good faith only with no obligation to yield. (N.L.R.B. 
v. American National Insurance Co., 343 U. S. 395, 96 L. 
Ed. 1027; N.L.R.B. v. Wooster Div. of Borg Warner, 
356 U. S. 342, 42 LRRM 2034). It is unreasonable to be- 
lieve that a statute which specifically requires bargaining, 
but not agreement, about an issue also requires, by implica- 
tion, agreement without bargaining about a subject inci- 
dental to the issue. If furnishing data is a part of the 
obligation to bargain, it is inconceivable that it is improper 
to bargain about it. 


Here many unresolved questions were present, some 
minor but others highly important, e.g., the limited author- 
ity of the negotiators for both sides, the preliminary status 
of the negotiations, the purpose for which the data was to 
be used, the question as to whether some information had 
already been furnished, the identity of the recipients of 
the information, and the nature, necessity and relevancy 
of the information itself. 


The employers were entitled to discuss with the Union 
some of the problems involved to obtain a more accurate 
picture of all the facts and circumstances before making 
a final decision about the request (J.A. 318, 1740). This 
was a union demand regarding which the employers were 
entitled to, and did, negotiate in good faith. Some of the 
data requested may well have been relevant to the negotia- 
tions, but at least part was so questionable that the Board 
found it need not have been furnished. The employers 
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sought to clarify the demand by waiting to make a final 
decision until negotiations had progressed to the’ point 
where relevancy and necessity might become more readily 
apparent. That is not bad faith bargaining. | 


In addition, the Joint Committee functions were pre- 
liminary. It was fully expected that its deliberations would 
be followed by negotiations at each company. Yet, the 
Board based its finding solely on what transpired with the 
Joint Committee, ignoring (a) that lawful negotiations 
actually took place, and (b) that these negotiations were 
but preliminary to the local bargaining which would 
follow.® 


The Board and the Trial Examiner found Respond. 
ents, in refusing to supply information, were not motivated 
by bad faith in an attempt to undermine the bargaining 
process (J.A. 1774f, 1854-1855f). Thus, this case is one 
of a union demand, an employer request to negotiate, no 
attempt by the Union to bargain about the demand, and 
the expectation that the issue would be raised later—all 
in the context of good faith on the part of the employer. 
To find the totality of such conduct to be a refusal to bar- 
gain is directly contrary to the holding in the Truitt case, 
supra. There the Court pointed out that information need 
not automatically be disclosed even where the issue is 
raised. This is a direct repudiation of any per se concept 
and a clear acceptance that bargaining concerning an 
information demand is permissible. Where a demand is 
made and bargaining is sought in good faith, as the Board 
held here, there can be no violation. 


Throughout the period of joint bargaining, the deo 
discloses no attempt by the Union to discuss the employer 
objections to the information demanded or to negotiate 





6 Actually, while joint negotiations were in progress some employers and 
some unions abandoned the Committee and reached agreement without furnish- 
ing the requested information (G. C. Ex. 51 and 52, J.A. 263, 1748). At 
or about the time of the strike most employers had done so (J.A. 1746). 
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concerning them. The truth of the matter is that the 
request was a minor issue. There was an explanation of 
it early in the joint negotiations but, as time went on and 
the issues were clarified, it drifted into the background 
and was not thought sufficiently important to be raised at 
the final meetings in May and June, just prior to the strike. 
Thereafter, when it was finally revived, it was an obvious 
attempt to convert an unsuccessful economic strike into 
an unfair labor practice strike. That occurred after June 
21, 1954, when the Union no longer represented the 
employees. 


Thus, when all the facts and circumstances are taken 
into consideration, it is clear there was a demand made and 
a difference of opinion about it both as to scope and 
relevancy. Thereafter the parties became engrossed in 
economic issues. The demand for data was never pressed 
or seriously discussed. Such conduct cannot be charac- 
terized as bad faith bargaining. If it is, an employer is 
precluded from anything other than a most superficial 
questioning of the union’s demand for data, and a ‘‘per se”’ 
rule has been adopted. 


B. The Wage and Related Information Was Not “Relevant” 
or “Necessary” Under All the Facts and Circumstances. 


The Board’s brief (p. 17) contains this statement: ‘‘As 
noted by the Board (J.A. 1774-1775) the Courts have con- 
sistently sustained it in holding that an employer is guilty 
of a refusal to bargain if he fails to comply with a request 
for wage data made by the statutory bargaining repre- 
sentative of his employees.’’ If this position is correct, 
a per se rule has been adopted and wage data must be 
furnished on request. 


Respondents contend this is a misstatement of the law 
and of the Board’s holding in this case. The Board’s opin- 
ion states: ‘‘The Board and the courts have uniformly 
held that a collective bargaining agent is entitled to em- 
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ployment information pertaining to individual employees 
which enables it to properly carry out its duties m the 
general course of bargaining.’’? (Emphasis added): (J.A. 
1774). 


In at least two instances the Board has specifically 
refused to accept a per se rule. (Glen Raven Knitting 
Mills, Inc., 115 NLRB No. 66, 37 LRRM 1319; Oregon 
Coast Operators Association, 113 NLRB No. 127, 36 LRRM 
1448). Reliance in the Board’s brief on NDRB v. F. W. 
Woolworth Co., 352 U. S. 938, reversing 235 F. 2nd 319, 
as authority for a per se rule is also inaccurate. | That 
case went no further than to uphold a Board finding that 
the wage data requested was relevant and material to 
administration of the contract involved. (J. I. Case Co. 
v. N.L.R.B., supra). 


The courts, refusing to adopt a per se rule, have em- 
phasized that the union’s request must be in good faith.” 
In some cases pertaining to individualized wage informa- 
tion, a doctrine of presumptive relevance has been adopted, 
ie., a presumption that individualized wage information 
requested in good faith is relevant to collective bargaining 





7 The test has been stated to be whether the information is ‘‘ pertinent 
and relevant’’ (J. I. Case v. N.L.B.B., supra); ‘‘relevant data for a proper 
and legitimate purpose which is not privileged’’ (N.L.B.B. v. Utica Observer 
Dispatch, Inc., CA 6, 229 F. 2nd 396, 37 LRRM 2441); such as ‘‘to enable 
the union to properly and understandingly perform its duties in the general 
course of bargaining’? (N.L.B.B. v. Whitin Machine Works, CA 4, 217 F. 
2nd 593, 35 LRRM 2215); that ‘‘which appears reasonably necessary for 
the policing of the administration of any contract’? (N.L.B.B. v. Item Co., 
CA 5, 220 F. 2nd 956, 35 LRRM 2709); and ‘‘relevant to issues about 
which the parties are obligated to bargain’? (Taylor Forge ¢ Pipe Works 
v. N.L.B.B., CA 7, 234 F. 2nd 227, 38 LRRM 2231), (N.L.B.B. v. Leland- 
Gifford Co., CA. 1, 200 F. 2nd 620, 31 LRRM 2196). The Board has 
characterized the test as whether the information sought is ‘‘relevant wage 
information’’ (J, I. Case Co., 118 NLRB No. 56, 40 LRRM 1208); ‘‘wage 
and related data relevant to wages’’ (Glen Raven Knitting Mills, Inc., 
supra); ‘‘relevant and necessary for purposes of collective bargaining’’ 
(Oregon Coast Operators Association, supra); and ‘‘relevant wage and other 
proper information’? (Hugh J. Baker ¢ Co., 112 NLRB No. 107, 36 LRRM 
1100). 
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(Whitin Machine Works, 108 NLRB No. 223, 34 LRRM 
1251; Boston Herald-Traveler Corp. v. N.L.R.B., CA 1, 
223 F. 2nd 58, 36 LRRM 2220). Presumptive relevancy, 
however, does not include production and operational 
statistics (Glen Raven Knitting Mills, Inc., supra; Oregon 
Coast Operators Association, supra), and its use in wage 
data cases has not yet resulted in establishment of any 
per se rule. The presumption is rebuttable and cannot 
prevail where all the facts and circumstances disclose 
good faith. 


The Board’s error in finding a refusal to bargain in 
this instance arose out of its failure to distinguish between 
the preliminary negotiations prior to the strike and those 
conducted after the Union lost its majority. The question 
of relevance was never resolved during the joint bargaining. 
A statement of position by the parties, followed by the 
issue being largely ignored thereafter, does not establish 
relevance nor prove bad faith. Any presumption of rele- 
vance is rebutted by the Respondent’s attempts to negoti- 
ate the point, the inconclusive nature of the bargaining, 
emphasis on the demand for a general wage increase, and 
the employers’ position against any wage increase. 


In any event, the wage data requested was not relevant 
to the limited issues involved in the joint negotiations. 
It is obvious there was hard bargaining on both sides. 
The Union insisted throughout, with no compromise, on 
its original demands for across-the-board wage increases, 
a job evaluation study, and increased vacation benefits. 
The employers’ committee was equally insistent that the 
old contracts be renewed. During the joint negotiations 
the information was not necessary to enable the Union ‘‘to 
properly and understandingly perform its duties’’ as the 
bargaining agent of the employees (N.L.R.B. v. Whitin 
Machine Works, Inc., supra). The joint employer com- 
mittee met and conferred in good faith with the Union. 
No question of administration of any contract was in- 
volved. The sole issue was whether agreement could be 
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reached on any of the economic issues so a recommenda- 
tion could be made to assist in individual company nego- 
tiations. The employer committee consistently maintained 
the position that the old contract should be renewed be- 
cause of market conditions in the industry and that wages 
had kept up with the cost of living. There is no allegation 
of a demand and refusal to furnish information to sub- 
stantiate this position. 


The information would have been of no assistance to 
the Union in discussing wage issues during the joint nego- 
tiations.® Of the information requested, the company 
name and location were known to the Union from the 
bargaining authorizations if from no other source. Indi- 
vidual names, job classifications, job rates, seniority, holi- 
days, vacations, hours worked and earnings were not rele- 
vant to the joint negotiations, however relevant they might 
have become later when individual company negotiations 
would have taken place. Prior to that, however, the Union 
had lost its bargaining status. The issue was the refusal 
of the joint employer committee to make any recommenda- 
tion for wage increases because of market conditions.’ On 
this, the information requested had no bearing or rele- 
vaney whatsoever. 


The information would have been of no value in nego- 
tiations as to a vacation recommendation since the scope 
of the existing vacation plan was not in issue. The issue 
was whether any recommendation would be made other 
than renewal of the old contract. The impasse arose over 
the thoroughly discussed point of the advisability to make 
any contract change. Until agreement to do so was reached, 
none of the information could have had any relevance, 
direct or indirect, to the negotiations. 


This is even more apparent on the job evaluation iene. 
The employer position was that such a program would be 





8 The portion of the request pertaining to production and sales informa, 
tion is discussed at p. 23. 


18 


meaningless in the pine industry. This was thoroughly 
discussed and it appears probable that the Union’s de- 
mand was interpreted as an attempt to impose multi- 
employer bargaining (J.A. 162-163). As such, it was of 
doubtful good faith. Until agreement was reached as to 
the principle of an industry-wide study, job classification 
and rate information could have no effect on bargaining. 


The employer committee was not obligated to accept the 
Union’s statement of issues or reasons for opposing 
positions. Even had the Union decided that the employ- 
ers’ real reason for declining a wage increase was inability 
to pay, no duty to furnish information would have arisen 
until the employers made sucha claim. (N.L.R.B. v. Truitt 
Mfg. Co., supra). A mere raising by a union of an issue 
or argument does not impose any duty on an employer. 
A union claim that a wage demand should be granted 
because of increased productivity, or because of a decreased 
portion of the sales dollar received by labor, or to offset 
an advance in the cost of living, does not force the em- 
ployer to furnish information as to each point. If he does 
not join the issue and use it as a reason for his position, 
there has been no violation of the requirement that only 
honest claims be made.® 





9The Board’s brief (p. 22) contains an excellent statement of the law 
of the Truitt case i.e., that the duty to furnish information is limited to 
those instances where a failure to do so is in derogation of the obligation 
to bargain in good faith. The Board also ably argues that the determina- 
tion of ‘‘good faith’’ is a matter of balancing interests and that the 
union has no power unilaterally to create a duty on the part of the employer 
to furnish information (Board brief p. 34). But the Board errs in limit- 
ing its argument to financial data cases. Its reasoning applies with equal 
force to all information cases; otherwise, a per se rule has been adopted 
in part. Basis of the argument is that wage data is always necessary to 
the proper discharge of the duties of collective bargaining agreements 
(Board’s brief pp. 34-35), as Truitt itself contains no such distinction, the 
Board attempts to support its limitation by reading into the Woolworth 
case, supra, a difference between wage and financial data. Woolworth merely 
upheld the Board as acting within its allowable discretion, finding that the 
particular information involved was relevant and material to administration 
of the contract. It in no way narrowed the Truttt emphasis on good faith 
as the controlling factor. 
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Here the point placed in issue by the employers was the 
refusal to make any change in the contract because of 
market conditions. As stated before, there was no request 
for or allegation of refusal to furnish information on this 
point. Industry productivity was never put in issue by the 
employer committee. The employers’ argument was at no 
time based thereon and, in fact, it never conceded’ that 
productivity figures had any application to wage rates in 
the pine industry. 


Therefore, under all the facts and circumstances, the re- 
quested wage and related data was not relevant to the 
bargaining and the refusal did not constitute lack of | good 
faith on the part of Respondents. : 


C. PIRC Was Not an Employer for the Purpose of 
Furnishing Information. 


Regardless of the duty of the individual employers, Re- 
spondent PIRC had a special status. The Trial Examiner 
found PIRC to be an employer on the basis of the statutory 
definition which includes, ‘‘. . . any person acting as an 
agent of an employer..... ”? (See. 2(2)). (J. A. 1797f) 
However, cases cited by the Trial Examiner either fail to 
support his findings or are readily distinguishable. West- 
ern Association of Engineers, et al., (101 NLRB 64, 31 
LRRM1010), is a representation case where employees of 
all members of an association were found to be an appro- 
priate bargaining unit. Neither the General Counsel, nor 
the Union contended the units here are other than single 
employer units. Mundet Cork, (96 NLRB 1142, 29 LRRM 
1021) deals with an illegal contract executed by an associ- 
ation on behalf of its members. There is no showing that 
PIRC ever executed a contract with the Union. Oertel 
Brewing Co., (93 NLRB 530, 27 LRRM 1424) involves 
discriminatory discharges and the employer status of ‘the 





10 Sec. 2. When used in this Act— 


(2) The term ‘employer’ includes any person acting as an agent of 
an employer, directly or indirectly, 
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association was necessary to establish jurisdiction. Juris- 
dictional standards are met on the basis of individual re- 
spondents here. N.L.R.B. v. International Brotherhood of 
Teamsters, (CA 2, 228 F. 2nd 83, 37 LRRM 2174) is a case 
against a union involving the status of a union steward as 
agent of the union and does not appear to be concerned 
with the definition of employer. Most nearly applicable 
citation is Oregon Coast Operators Association, supra, but 
in that case, the Association was clearly the bargaining 
agent for the employers, while here an employee of PIRC, 
Irving, was merely spokesman for an employer committee 
which had authority to bargain on a limited basis (J. A. 
140-141), on behalf of Respondents. 


Not cited is N.L.R.B. v. E. F. Schuck Construction Co., 
(CA 9 243 F. 2nd 519, 39 LRRM 2322), which dealt with 
an illegal collective bargaining agreement, negotiated by 
an association on behalf of its members. The Court was 
careful to hold that the association was an employer solely 
for the purpose of ordering it not to maintain a provision 
of the illegal contract. The board, in another case not 
cited, City Window Cleaning Co., 114 NLRB 134, 37 LRRM 
1062, refused to hold an employer association liable for 
maintenance of unlawful union security agreements, even 
though its name appeared on the contracts, since it did not 
sign them and took no action to maintain in effect unlawful 
closed shop provisions. 


PIRC had no employees in any of the bargaining units 
involved. It had no authority to bargain on behalf of its 
members or to bind them in any way. (G. C. Ex. 2B, J.A. 
1715). It had no employees represented by the charging 
parties, and there is no showing that it has ever had any 
contractual relationship with them. It had little, if any, 
of the information sought by the Union (J. A. 1744). The 
Union did not even address a questionnaire to it and there 
is no showing that the Union ever expected any information 
from PIRC, as such. 
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Any order for PIRC to bargain or to furnish information 
is meaningless. It need not furnish information where not 
requested to do so and it cannot furnish information it 
does not have. To bargain, it would have to deal with a 
union which does not represent its employees in a bargain- 
ing unit which it does not have, : 


At most, an employee of PIRC, Irving, was ouknst 
for but not a member of, a specially appointed employer 
committee with authority to deal only on specific issues for 
-a limited period of time. Neither the committee or PIRC 
had power to require employers to furnish information to 
be transmitted to the Union. The Union was fully aware 
of these limitations. If ordered to bargain on behalf of 
Respondent employers, there is no justification for any 
order which, in effect, delegates authority to PIRC which 
the employers had never given it. 


If the language of Section 2 (2) of the Act is to be, con- 
strued so literally as to find PIRC an employer, the same 
strict construction should be applied to Section 2 (5)" and 
NRNC found to be a labor organization. Even though 
established only for limited purposes, NRNC seems a 
to be an: 


< . organization . . in which employees panitieataits 
and which exists for the purpose ... of dealing with 
employers concerning .. . labor disputes, wage rates 
of pay, hours of employment or conditions of work. 
Section 2 (5) 


NRNC was a committee in which employees er 
through their representatives in the same manner as they 
do in any labor organization other than their local unions. 
i 





11 Sec, 2, When used in this Act— 


(5) The term ‘labor organization’ means any organization of; any 
kind, or any agency or employee representation committee or plan, in 
which employees participate and which exists for the purpose, in whole 
or in part, of dealing with employers concerning grievances, labor; dis- 
putes, wages, rates of pay, hours of employment, or conditions of work. 
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The purpose of the committee was to negotiate with an 
employer concerning collective bargaining agreements. If 
a labor organization, the question of whether or not it has 
complied with Section 9 (f), (g) and (h) of the Act would 
have a substantial bearing on this case. 


D. The Policies of the Act Would Not be Affected by Ordering 
Respondents to Bargain With a Union Which Does Not 
Represent Their Employees. 


The present order which the Board seeks to enforce 
is improper insofar as it orders Respondents PIRC, 
Ponderosa, Tite Knot and Barclay to cease and desist from 
refusing to bargain with International Woodworkers of 
America, AFL-CIO, Local 6-7, by failing and refusing to 
furnish that particular labor organization the information 
listed in the order. It is also improper in requiring that 
these employers furnish the same union the listed in- 
formation. 


Respondents recognize that certain information must be 
supplied under certain conditions to the bargaining agents 
of their employees. As pointed out above, it was not 
furnished in this case because questions of relevancy, scope 
of the information and need were never resolved. These 
Respondents have been and are presently willing to supply 
the information listed in the Board order to representatives 
of their employees and have so informed Board repre- 
sentatives. Local 6-7, however, is no longer the proper 
bargaining agent. The Trial Examiner specifically refused 
to make a finding in this regard later than June 21, 1954, 
and the record indicates that the Union lost its majority as 
the strikers were replaced. (J.A. 1849-1851) 


Even where there has been a refusal to bargain in good 
faith on substantive issues, the Board has held that it would 
not effectuate the policies of the Act to order an employer 
to bargain with a union which does not represent its em- 
ployees. (Bickford Shoes, Inc., 109 NLRB No. 188, 34 
LRRM 1570) ; (Diaper Jean Mfg. Co., 109 NLRB No. 152, 


a 
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34 LRRM 1504). To hold otherwise would be a direct 
encroachment upon the rights of employees to bargain col- 
lectively through representatives of their own choosing as 
guaranteed by Section 7 of the Act and would be contrary 
to the whole purpose and intent of the Act. | 


Ir. 


“WHETHER THE BOARD PROPERLY CONCLUDED THAT THE 
FAILURE OR REFUSAL OF THE RESPONDENTS BEFORE 
THE BOARD, PIRC, PONDEROSA, TITE KNOT, BARCLAY, 
BROOKS-SCANLON AND RED BLANKET TO PRODUCE THE 
REQUESTED PRODUCTION AND SALES INFORMATION DID 
NOT CONSTITUTE A VIOLATION OF SECTION Bte)(5): AND 
(1). 912 

The Board refused to find a violation in the feito of 

Respondents to furnish production and sales data as re- 
quested by the Union on form IWA-1. Basis of the Board’s 
decision was that such information related to the financial 
status of the Respondents and their ability to pay (J.A. 
1777f). Wage data cases were distinguished as requiring 
only a showing of relevancy (J.A. 1778f), while a specific 
need for the information must be demonstrated in ability 
to pay cases. Since the employers at no time claimed in- 
ability to pay, the Board held the issue was not raised: and 
the information was not necessary. | 


A. Production and Sales Information Was Not Relevant Under 
All the Facts and Circumstances. 


The Union, while insisting the ability to pay issue was 
raised, places its real emphasis on an attempt to establish 
that production and sales information is wage data. It 
argues that productivity is relevant to wages and, since 
production and sales information is relevant to produc- 
tivity, production and sales information is ‘‘presumptively 
relevant information, the pertinence of which is too obvious 





12 The reasons for reversal of the Board’s findings of a violation by refusal 
to furnish wage and related information, discussed supra, apply with equal 
force in support of the Board’s decision as to production and sales itor 


mation. i 
| 
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and pervasive to require demonstration.’’ The Union then 
insists it must be furnished without any showing of precise 
relevance to the issues under discussion. (Union Brief 
29-30) 


In support of its initial premise that productivity is 
relevant to wages, the union cites extensive economic 
opinion purporting to show that productivity is frequently 
referred to in collective bargaining as a basis for proposing 
and granting wage increases. In support of its demand 
for production and sales data, the Union apparently con- 
tends that productivity can be determined by dividing total 
board feet produced by total hours worked. It therefore 
concludes that the particular information sought would 
show productivity and thus must be furnished. 


Stated another way, the Union argument is that since 
productivity may affect, influence or have some bearing 
on wages, information pertaining to productivity is wage 
data. The argument could be applied with equal force to 
nearly every aspect of the operation of a business. Size, 
quality, location, required forest practices, and accessibility 
of standing timber have a direct bearing on the quantity of 
logs which can be brought to a sawmill in a given number 
of man-hours. Therefore, should the Union on mere 
request be given complete information as to timber land 
owned by the company and information as to bids or 
other prospective purchases of such raw material? If 
entitled to the information, it must be relevant to bar- 
gaining and would not the Union also be entitled to bargain 
with the company as to the purchase of raw materials 
where output per man-hour is affected? Could the Union 
strike if it believes certain purchases will adversely affect 
productivity? 


The far-reaching impact of the Union argument is even 
more obvious if production machinery is involved. Any 
equipment change could have an impact on output per 
man-hour. An improved log-loading device, for example, 
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presumably will increase the output ratio, but equipment 
to package the ends of finished lumber, or any other addi- 
tional step necessary to maintain competitive quality, could 
decrease output. According to the Union, productivity 
having been affected, data concerning the equipment is 
wage data and the Union is entitled on demand to: full 
disclosure of all information concerning it, including all 
plans for the use of such equipment. Thus, not only 
would the Union be entitled to be informed of established 
changes but also on planned improvements. Similarly, if 
a steel company plans to build an ultra-modern integrated 
steel mill, certainly over-all company productivity, accord- 
ing to the Union definition, would be affected. Therefore, 
must the company furnish data to the Union concerning 
its plans and bargain with the Union about them? Can 
the Union strike if it disagrees? 


The Union’s argument goes even further. Any ditaca 
in style or design of a manufactured product must have 
an impact on the number of units which can be manu- 
factured per man-hour. Every model change in the auto- 
motive industry, for example, necessarily varies in some 
degree the man-hours required to produce each automobile. 
Productivity is affected. Would the Union be entitled’ on 
demand, therefore, to full information as to prospective 
design changes and to bargain about them? Forced dis- 
closure of such closely kept trade secrets could bring 
drastic changes in our competitive system. Such sweep- 
ing disclosures, moreover, would be the logical result if 
the Union position has validity. 


In final analysis, the Union argument rests not on a 
productivity theory but on the principle that anything 
which affects, influences or bears on wages is wage data. 
Certainly there are many factors which influence wages 
more than productivity. One of the more obvious is the 
market price of the article produced or the service 
rendered. The market price in lumber, as in most in- 
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dustries, is determined by supply and demand. Thus, any 
cost incurred by the employer must have a bearing on 
wages, for any change in costs varies the share of the 
selling price available to be paid out as wages. Affected 
are not only direct costs such as raw materials, production 
machinery, and product changes, but also items where 
there may be wide differences in judgment as to proper 
business methods, e.g., depreciation allowances, reserves 
for expansion, new product development, sales promotion, 
advertising. Each of these elements varies the amount 
of the sales dollar available for wages. Is the Union, 
therefore, entitled to information as to all such costs? Is 
it entitled to match its judgment as to how the business is 
to be operated against that of the employer with the threat 
of a strike facing the employer if he disagrees? 


Ability to pay is another obvious element in determining 
wage rates. As the Supreme Court said in N.L.R.B. v. 
Truitt Mfg. Co., supra: 


‘The ability of an employer to increase wages with- 
out injury to his business is a commonly considered 
factor in wage negotiations.’’ (p. 152) 


Under the Union’s theory, ability to pay would influence 
wage rates. Therefore, information pertaining to ability 
to pay is wage data and is presumed to be relevant. Under 
the circumstances of the Truitt case, the Supreme Court 
found it was a failure to bargain in good faith to refuse 
to substantiate a claim of inability to pay after having 
raised the issue. But the Court went on to say: 


‘¢We do not hold, however, that in every case in which 
economic inability is raised as an argument against 
increased wages it automatically follows that the em- 
ployees are entitled to substantiating evidence.”’’ 
(p. 153) 


Thus, not only did the Supreme Court ignore any theory 
of presumptive relevance of information having a bearing 








, 
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on wages, it specifically pointed out that even if there was 
a showing of relevance by the issue being raised, it was 
not automatically bad faith bargaining. 


Acceptance of the Union’s argument, whether A its 
broadest sense, or limited to productivity alone, goes far 
toward turning the control of the business over to; the 
Union. To do so, on the basis of inference from a statutory 
purpose to protect individual employees in their right to 
bargain collectively, is indeed judicial legislation and goes 
far beyond any present court decision. If the contention is 
correct, it is difficult to imagine circumstances in which 
there need be a showing of either relevancy or necessity 
and the long sought goal to require complete disclosure of 
every aspect of an employer’s business will have been 
attained. (Organized Labor’s Views of Corporate 
Financial Information, by Wilbur F. Pillsbury, J ournal 
of Accountancy, June, 1958). 


The Union interprets the law pertaining to oe 
of information as requiring a single element—relevance— 
with relevance presumed in wage and related information 
eases. (Union Brief 29). The law is clear that the Union 
does not have a per se right to information (J. I. Case Co. 
v. N.L.R.B., supra). Yet if wage data is presumed to be 
relevant and all information having any bearing on wages 
is held to be wage data, for all practical purposes, a per 
se rule has been adopted. As pointed out above, the 
Truitt case is contrary, and the Board in this and at least 
two other cases where it has spoken directly on the issue 
has refused to go so far. (Glen Raven Knitting Mills, 
supra; Oregon Coast Operators Association, supra). 


As Justice Frankfurter indicated in his concurring 
opinion in Truitt, the Board has increasingly tended ' to 
use a mechanical approach to good faith and disclosure 
questions. (J. I. Case v. N.L.R.B., supra). What began 
as an innocuous and reasonable requirement to inform the 
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collective bargaining agent of the wage status of the em- 
ployees its represents has slowly grown through this 
approach to the far-reaching result sought by the Union 
in this case. Such a result may be desirable for the 
Union but, as the Board said (J.A. 1779): 


‘‘. . . our duty under the Act is here to determine 
whether the obligation of good faith bargaining has 
been met rather than to establish ideal bargaining 
conditions.”’ 


The whole body of law on disclosure cases rests on an 
inference drawn from the duty to bargain. The statutory 
obligation goes no further than to require the parties 
‘*. . . to meet at reasonable times and confer in good 
faith ...’’ (Sec. 8 (d)). To infer from this a further 
duty to provide the union with complete information about 
all financial dealings of the employers is without basis in 
law or logic. But that would be the result if the argument 
of the Union is accepted. 


B. Disclosure of Production and Sales Information, an 
Unlawful Delegation of Power and a Denial of Due Process. 


The authority which the Union seeks in this case would, 
if granted, rest upon an unconstitutional delegation of 
power and constitute a taking of property without due 
process. 


The Act regulates conduct of employers, unions and 
individuals in protecting employees’ rights to bargain 
collectively. The Union position presupposes that the Act 
regulates the disclosure of all business data. In other 
words, the requirement that an employer ‘‘meet at reason- 
able times and confer in good faith’? (Sec. 8 (d)), is 
construed to mean that the Congress has delegated to a 
private party, the Union, the legislative power to regulate 
disclosure of business records. The delegation, though 
resting solely on inference, would give the Union absolute 
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authority to determine the extent of the records to be 
furnished, limited only by an ambiguous standard of 
‘‘relevancy.”’ 


The constitutional separation of governmental powers 
carried with it the fundamental concept that Congress can- 
not abdicate or delegate its essential legislative functions. 
This principle has never been seriously questioned. 
(Panama Refining Co. v. Ryan, 293 U. S. 388, 79 L.; Ed. 
446; Lichter v. U. S., 334 U.S. 742, 92 L. Ed. 1694; anno.— 
Delegation of Legislative Power, 79 L. Ed. 474). On the 
other hand, the authority of Congress to delegate certain 
of its powers, including regulation of business conduct, is 
well recognized. As stated by the Supreme Court in 
Panama Refining Co. v. Ryan, supra: | 


‘‘The Constitution has never been regarded as Gaibans 
to the Congress the necessary resources of flexibility 
and practicality, which will enable it to perform its 
function in laying down policies and establishing 
standards, while leaving to selected instrumentalities 
the making of subordinate rules within prescribed 
limits and the determination of facts to which’ the 
policy as declared by the legislature is to apply. 
Without capacity to give authorizations of that sort 
we should have the anomaly of a legislative power 
which in many circumstances calling for its exertion 
would be but a futility. But the constant recognition 
of the necessity and validity of such provisions, ‘and 
the wide range of administrative authority which ‘has 
been developed by means of them, cannot be allowed 
to obscure the limitations of the authority to or 
if our constitutional system is to be maintained.’’ 


The Supreme Court has rarely found a sewcatinn ‘un- 
constitutional, following the ‘‘cardinal rule of construc- 
tion, that where the language of an act will bear two inter- 
pretations, equally obvious, that one which is clearly in 
accordance with the provisions of the constitution is to be 
preferred.’? (Knights Templars’ Indemnity Co. v. Jarman, 


30 


187 U. S. 197, 205; U. 8. v. International Union (UAW- 
CIO), 352 U. S. 567). 


An excellent statement of the law is found in Opp Cotton 
Mills, Inc. v. Administrator of the Wage and Hour 
Division, (312 U. S. 126, 145; 61 S. Ct. 524; 85 L. Ed. 624) : 


‘‘The essentials of the legislative function are the 
determination of the legislative policy and its formu- 
lation as a rule of conduct. Those essentials are 
preserved when Congress specifies the basic con- 
clusions of fact upon ascertainment of which, from 
relevant data by a designated administrative agency, 
it ordains that its statutory command is to be 
effective.”’ 


The Supreme Court has not hesitated to hold legislative 
delegations invalid, however, where Congress has failed 
to state a policy governing the delegated authority or to 
define standards or rules of conduct to be applied. 
(Panama Refining Co. v. Ryan, supra; A. L. A. Schechter 
Poultry Corp. v. U. S., 295 U.S. 495, 79 L. Ed. 1570). In 
Carter v. Carter Coal Co., 298 U. S. 238, 311, 56 S. Ct. 
855, 80 L. Ed. 1160, the Supreme Court held that to confer 
upon the majority of a private group the power to 
regulate the affairs of an unwilling minority is ‘‘legislative 
delegation in its most obnoxious form.’’ The case found 
unconstitutional a delegation to certain majorities of coal 
producers and miners of the power to fix maximum hours 
of labor and minimum wages. 


Subsequent cases where delegations were upheld have 
not eliminated these limitations on the power to delegate. 
In Fahey v. Mallonee, 332 U. S. 245, 249; 91 L. Ed. 2031, 
where the Court found it necessary to distinguish the 
Panama Refining Co. and Schechter cases, it did so on the 
basis that both dealt with criminal statutes to ‘‘devise 
novel rules of law in a field in which there had been no 
settled law or custom.’’ It was also pointed out that, in 
the latter, a delegation to private groups was involved. 
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The Court then found that power specifically granted to 
the Federal Home Loan Bank Board to make rules and 
regulations, when taken in the context of history and 
custom in the banking industry, was sufficiently explicit 
for proper administration and judicial review. 


The distinction between valid and invalid delegations is 
clearly set forth in Yakus v. U. S., 321 U. S. 414, 423, 88 
L. Ed. 834. In this case, the Gourt upheld the a ae 
Price Control Act of 1942, pointing out: 


“‘In (the Price Control Act) Congress has stated the 
legislative objective, has prescribed the method of 
achieving that objective—maximum price fixing—and 
has laid down standards to guide the administrative 
determination of both the occasions for the exercise 
of the price-fixing power, and the particular pace to 
be established. (Citations omitted) : 


‘“The Act is unlike the National Industrial Recovery 
Act of June 16, 1933, 48 Stat. 195, ¢ 90, considered in 
A. L. A. Schechter Poultry Corp. v. United States, 
295 U. S. 595, 79 L. Ed. 1570, 55 S. Ct. 837, 99 ALR 
947, which proclaimed in the broadest terms: its 
purpose, ‘to rehabilitate industry and to conserve 
natural resources.’ It prescribed no method of 
attaining that end save by the establishment of codes 
of fair competition, the nature of whose permissible 
provisions was left undefined. It provided | no 
standards to which those codes were to conform. The 
function of formulating the codes was delegated, | not 
to a public official responsible to Congress or the 
Executive, but to private individuals engaged in. ‘the 
industries to be regulated.’’ 


Thus, if a delegation is to be valid, the statute must: set 
forth the legislative policy with sufficient clarity and 
precision to enable the designated administrative agency 
to ascertain the policy and to determine when and how the 
policy shall be applied. 


Here, the stated legislative policy is the duty imposed 
on employer and employee representatives ‘‘to meet at 
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reasonable times and confer in good faith.’? (See. 8 (d)). 
From this alone this Court is asked to read into the Act 
a further clear declaration by the Congress (1) that em- 
ployers are to disclose complete business information to 
a private party, (2) that such disclosures shall be made 
upon a demand of a bargaining agent, and (3) that in- 
formation shall be supplied in such form, or scope as the 
Union alone may decide. 


The instant case falls so far short of the requirements 
of a valid delegation as to go even beyond the standard 
found wanting in the Schechter case. There the statute 
contained an overly broad statement of purpose, i.e., ‘‘to 
rehabilitate industry and to conserve natural resources.’’ 
The goal was to be attained by use of undefined codes of 
fair competition but no standards for such codes were in- 
eluded. Here the purpose of a disclosure requirement is 
not stated at all. It must be inferred. Scope and method 
of disclosure are also lacking. As in the Schechter case, 
no standards whatever are included, and the delegation is 
to private individuals—not to an agency of government. 


The statute in the Schechter case included one pro- 
cedural safeguard by providing for hearing prior to 
adoption of the codes. Here no procedure is included, 
specifically or by inference, to permit scrutiny of a union 
request for information or of the validity of a particular 
demand. The only way in which an employer can test the 
demand, regardless of its scope, is by a refusal to furnish 
the information. A subsequent strike could, as the Union 
asserts here, be an unfair labor practice strike and could 
result in serious financial liability. 


Statutes requiring that information be furnished to 
government authorities normally provide protection under 
which the demand can be tested prior to disclosure.’* 





13 e.g., Administrative Procedure Act of June 11, 1946, C 324, 60 Stat. 
237, 5 U.S.C. See. 1005. 
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Uniformly, rules and regulations made pursuant to delega- 
tions must be made according to well-defined procedural 
rules and must be published in the Federal Register." 
Also, before any sanction is applied, Federal agencies must 
seek appropriate court enforcement, even of subpoenas.”® 
Under the Union’s theory here, no such protection is 
afforded or contemplated.*® 


The Union’s assurances that the information furnished 
would remain confidential indicates that even the Union 
recognizes lack of safeguards. Such assurances, however, 
have no legal significance, and could hardly be compared 
to the strict rules and criminal penalties provided against 
unauthorized disclosures by agencies of government.’’ 
Should it be assumed that Congress, which so carefully 
circumscribed conduct of distinterested government 
officials, intended that adversely interested private parties 
should have greater authority and be completely free from 


restrictions on disclosure? 


The statute, as construed by the Union, would involve 
an unconstitutional delegation of legislative power. It 
would also constitute a taking of property contrary to the 
due process clause of the 5th Amendment. ! 


‘‘When applied to substantive rights (due process) is 
interpreted to mean that the government is without 
right to deprive a person of life, liberty or aa ml 





14 Administratwe Procedure Act of 1946, supra, Sec. 1002, 


15 Administrative Procedure Act, supra, Sec. 1005; Administrative Law, 
Davis, p. 121, ; 


16If the Labor Board itself wished to obtain the information requested 
here by the Union, it could require its disclosure only by a determination 
of the relevancy of the request and enforcement of a subpoena in a United 
States District Court. Sec. 11 of the Act. 


17In Note 51, Harvard Law Review, 312, 320, n. 53, it is said that 
practically all statutes creating administrative commissions make it unlawful 
for any member or any employee to disclose any information which ig not 
published in the public interest. 
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by an act that has no reasonable relation to any 
proper governmental purpose, or which is so far 
beyond the necessity of the case as to be an arbitrary 
exercise of governmental power, or without the 
observance of those general rules established in our 
system of jurisprudence for the security of private 
rights. In the concrete, it means that in a contest 
involving these rights a person will be accorded the 
opportunity to contest the propriety of each step in 
the action sought to be taken against him.’’ (16A 
CJS 54041) 


Detailed information concerning a particular company’s 
operations is property. Impairment of the value of prop- 
erty or of its use is a deprivation of property (16A, CJS 
718). Disclosure of production and sales information here 
would have seriously interfered with the employer’s ability 
to bid on government timber, a major source of raw mate- 
rial for many employers (J.A. 1740). Disclosing operating 
data can result in even more serious injury in competition 
with others in the industry. 

The requirement that an employer disclose to a union 
any information pertaining to his business is the taking of 
his private property without his consent for the private 
use of another. Such a taking can be justified only where 


the property 


‘<. . . taken is so intimately connected with public 
necessity and welfare that it constitutes at least a 
quasi-public use...’’ (16A, CJS 941)** 


The governmental purpose involved here is the protection 
of the right of employees to engage in concerted activities, 
including the right of employees to bargain collectively. 
(See. 7) Due process requires balancing statutory rights 
with constitutional rights. Forced disclosure of produc- 





18 The distinction between wage data and production and sales information 
is obvious, Unions can obtain wage data by canvassing their members. 
Information sought here is business data not known to the employees repre- 
sented by the union. 
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tion and sales figures for the benefit of the Union has, 
at best, a speculative and remote value in accomplishing 
the statutory purpose. The taking obviously is not so 
‘¢intimately connected with public necessity’ as to justify 
impairment of the employer’s right to the use of his prop- 
erty. It would be clearly unreasonable to find the statutory 
right, based on inference and speculation, not only superior 
to the constitutional right but so great as to be a sed 
public use. 


This case involves only the freedom of the nanbever 
to question and negotiate concerning the requested infor- 
mation. Prior to the strike, the only period with which 
the Court is concerned, there was no outright refusal.: To 
find a violation under such circumstances is to hold that 
the mere request for data, accompanied by no more than 
a vague and general statement of reasons, is adequate and 
that the demand cannot be questioned by the employer. 
Such a requirement provides no safeguards to protect the 
employer from arbitrary and oppressive demands. Con- 
sidering the risks and potential liabilities, due prices 
requirements are totally absent. 


C. The Board’s Order Is Supported by Substantial Evidence. 


The Court, however, need not, and therefore should: ‘not, 
reach this difficult constitutional problem. ! 


‘‘The impressive lesson of history confirms the wis- 
dom of the repeated enunciation, the variously ex- 
pressed admonition, of self-imposed inhibition against 
passing on the validity of an Act of Congress ‘unless 
absolutely necessary to a decision of the case.’ Burton 
v. U. S., 196 U. S. 288, 295°’; J. 8. v. International 
Union, (UAW-CI O), supra). 


The basic issue raised by the failure to furnish produc- 
tion and sales information is one of fact, ie., whether the 
pertinent facts constitute a refusal to bargain in good 
faith. The Board decided such information went to the 
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employers’ ability to pay, that the question had never 
been placed in issue by the Union, and thus, there was no 
lack of good faith. (J.A. 1777-1778f). 


‘“‘Under 29 USCA 160 (e), ‘the finding of the Board 
with respect to questions of fact, if supported by sub- 
stantial evidence on the record, considered as a whole 
shall be conclusive.’ A Court of Appeals may not dis- 
turb the Board’s findings based on substantial evidence, 
even though such Court, had it been the trier of 
the facts, would have reached a different conclusion.’’ 
(V.L.R.B. v. Solo Cup Co., CA 8, 237 F. 2nd 521, 523) 
and cases cited therein. 


The Board findings are amply supported by the record. 
Kenney, the Union’s Director of Education and Research, 
testified that the production information would have been 
indicative of labor costs, whether they were going up or 
down, and the reasons for variation (J.A. 220). He also 
testified that sales figures would aid the Union to determine 
actual realization in the event the employers claimed, as 
they did in 1953, they were losing money (J.A. 221). The 
admission of Dicey, principal negotiator for the Union, 
that he did not interpret the Respondent’s position as one 
of inability to pay (J.A. 1778, fn. 19, G. C. Ex. 142), clearly 
supports the Board’s finding that the point was never 
brought into issue. 


IV. 


WHETHER THE BOARD PROPERLY CONCLUDED THAT THE 
STRIKE WAS NOT CAUSED AND/OR PROLONGED BY ANY 
UNLAWFUL REFUSAL TO FURNISH REQUESTED DATA, 
AND HENCE THE RESPONDENTS BEFORE THE BOARD. 
PIRC, PONDEROSA. TITE KNOT, BARCLAY, BROOKS- 
SCANLON AND RED BLANKET, OR ANY OF THEM, HAD 
NOT VIOLATED SECTION 8(a)(3) AND (1) OF THE ACT BY 
FAILING TO OFFER FULL REINSTATEMENT TO THE 
STRIKERS UPON THEIR UNCONDITIONAL APPLICATIONS. 


The Board adopted the Trial Examiner’s findings that 
the strikes were economic in nature and that the strikers 
were economic strikers. Since the strikers were per- 
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manently replaced they were not entitled to reinstatement 
and the allegations of the complaint with respect: to 
discrimination against strikers was dismissed. (J.A. 1775, 
fn. lif, 1833f, 1850f). | 


The Union argues in its brief, however, that any strike, 
coupled with an unfair labor practice, whether or not 
economic in its inception, is an unfair labor practice strike. 
It makes no claim at this stage of the proceedings that 
there was any unfair labor practice other than a failure 
to furnish information. Although Respondents vigorously 
contend no unfair labor practice occurred, the Union mis- 
construes the law. If it is assumed there was an improper 
refusal, as has been argued previously, failure to disclose 
information is not in itself necessarily a refusal to bargain 
in good faith. The question is whether under all the facts 
and circumstances, bad faith is indicated. Neither the 
Trial Examiner nor the Board could find such an indica- 
tion here. ! 


If, as the Union contends, the burden is on the sides 
to establish the strike would have taken place even had 
the information been furnished, that burden has been met. 
The Trial Examiner found, and the Board, including Mem- 
ber Murdock, who dissented as to other issues, agreed, 

. that the strike resulted from the failure of the 
charging parties to obtain their three economic demands.’’ 
(J.A. 1832f, 1775, fn. 11f). A further statement by the 
Trial Examiner that the failure to obtain the information 
was not the cause of the strike does not detract from the 
quoted finding. Instead, it confirms that, in his judgment, 
the sole cause of the strike was the impasse over economic 
issues and that non-disclosure of information had no bear- 
ing whatsoever. Therefore, even had the information been 
furnished, the strike would have taken place. | 


As set forth more fully in discussing the previous issue, 
where the decision of the Board is supported by substan- 
tial evidence it must be upheld (29 USCA 160 (e) ; N.L.R.B. 
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v. Solo Cup Co., supra, and cases cited therein). The 
record is replete with testimony concerning the importance 
of the economic demands and the gradual loss of interest 
in the information request. Where the Trial Examiner, 
the Board majority and the dissenting member are in 
agreement that the facts establish the strike was caused 
by economic issues alone, that finding should not be 
disturbed. 


CONCLUSIONS 


It is respectfully submitted that both the petition for 
review in Case No. 14,303 and the petition for enforcement 
in Case No. 14,354 should be denied. 


In the event either or both petitions should be granted, 
the attention of the Court is called particularly to the 
argument found on page 22 of this brief and it is respect- 
fully requested that Respondents Ponderosa, Tite Knot, 
and Barclay be ordered to bargain with and furnish infor- 
mation solely to such labor organization as may be the 
proper bargaining agent of their respective employees.” 





19 The Board conditioned its Order requiring Red Blanket to furnish wage 
data to Local 6-122, upon the latter’s compliance with the filing requirements 
of Section 9(f), (g) and (h) of the Act within 30 days (J.A. 1780-1781f), 
in Case No. 14,354. The Union having failed to comply, the Board has not 
sought enforcement of its order against Red Blanket. Therefore, it is respect- 
fully submitted that, if the petition for review in Case No. 14,303 is granted, 
it should be denied insofar as Respondent Red Blanket is concerned. 
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» Also, if enforcement is granted, it is respectfully requested 
that the portion of the Board Order referring to PIRC be 
reversed for the reasons set forth on pages 19-22 of the 
brief. 


Raymonp §. SMETHURST 
600 Investment Bldg. 
Washington 5, D. C. 

Attorney for Respondents- 
Intervenors 


Of Counsel: 


R. B. MaxweEu 
MaxweE.ut & Gopparp 
First Federal Savings and 
Loan Building 
Klamath Falls, Oregon 


Ocroser 1958 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended, (61 Stat. 136, 65 Stat. 601, 29 U.S.C., 
Sees. 151, et seq.), are as follows: 


Ricuts oF EMPLOYEES 


Sec. 7. Employees shall have the right to self- 
organization, to form, join or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such 
activities. ... 


Unrarr LABor PRACTICES 


Sec. 8. (a) It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization: ... 

e ? * o 

(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions 
of section 9 (a). 

& e * e 

(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obligation 
of the employer and the representative of the employ- 
ees to meet at reasonable times and confer in good 
faith with respect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and 
the execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 
to a proposal or require the making of a concession: ... 
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STATEMENT OF QUESTION PRESENTED. 


Does a bargaining agent in every instance have the right 
to demand and receive gross sales figures and gross pro- 
duction figures from an employer for the purpose of nego- 


tiating a wage increase under the provisions of Sec. 8 of 
the Labor Management Relations Act of 1947? 
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IN THE 


United States Court of Apa 


For THE District oF COLUMBIA. 


No. 14303. 


INTERNATIONAL WOODWORKERS OF AMERICA, 
LOCAL UNIONS 6-7 anp 6-122, AFL-CIO, | 

Petitioners, 

US. : 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION TO REVIEW AND SET ASIDE PART 
OF AN ORDER OF THE NATIONAL LABOR RELA- 
TIONS BOARD IN NO. 14303 DENYING RELIEF, 


STATEMENT OF THE CASE. 


Shortly before Christmas 1953 each employer in the pine 
lumber producing business in the Pacific Northwest. re- 
ceived in the mail a demand from the Northwest Regional 
Negotiating Committee of the International Woodworkers 
of America (not the petitioner unions) demanding that 
each recipient complete certain enclosed forms by Janu- 
ary 30. The forms themselves asked for the following 
information : 


(1) Name of each employee. 
(2) Job classification of each employee. 





His seniority. 

His rate of pay. 

His number of paid holidays. 

His number of weeks vacation. 

Total hours worked by each identified employee. 
Explanation of any variation from union con- 
tract. 

Classification of each identified employee into 
specified operations of the employer. 
Employer’s board foot production for preced- 
ing year. 

Employer’s dollar sales for preceding year. 


The accompanying and follow-up letters had the calceu- 
lated effect of assuring the unions a basis for an unfair 
labor practice charge in case the employers did not comply 
with each and every item demanded. 


This calculation has paid off. The National Labor Rela- 
tions Board (hereinafter called ‘‘the Board’’) has held 
that the employers (intervenors herein) committed unfair 
labor practices in not furnishing the wage data, (items 1 
to 9 above), but the Board has ordered that these employ- 
ers need not furnish to the unions the production and sales 
figures (items 10 and 11 above). Pine Industrial Relations 
Committee, Inc., et al., 118 N. L. R. B. 1055 (Aug. 20, 1957). 


Intervenor Brooks-Seanlon, Inc., is in full compliance 
with the Board’s order and is not challenging that order. 


The unions are in this Court in this No. 14303 complain- 
ing because the last two items in the above list were not 
ordered furnished to them. Brooks-Scanlon, Inc. has inter- 
vened in No. 14303 in support of the Board’s order. 





STATUTE INVOLVED. 


Section 8 of the Labor Management Relations Act of 
1947 (Act of June 23, 1947, 61 Stat. 140, U. S. C. Title 29, 
§ 158) provides in pertinent part: 


““See. 8. (a) It shall be an unfair labor practic 
for an employer— 
* s * * * 
““(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the pro- 
visions of section 9 (a). : 
* * * % * 
‘*(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer in 


good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negiotia- 
tion of an agreement, or any question arising there- 
under, and the execution of a written contract incor- 
porating any agreement reached if requested by either 
party, but such obligation does not compel either party 
to agree to a proposal or require the making of a con- 


gessions ™ ™* *,?" 





SUMMARY OF ARGUMENT. 


Petitioners have been accorded by the Board all of the 
information they wanted except: (1) information of the 
employer’s total production, which petitioners now say 
they intend to divide by the total man-hours wage earners 
worked in order to get a quotient showing ‘‘productivity’’, 
and (2) the employer’s net sales, which petitioners now 
say they intend to divide by the employer’s total wages 
in order to get a ratio of total wages to total sales. 


1. Petitioners claim that these figures were wanted 
(1) to establish that there was an increase of ‘‘productiv- 
ity’’ of each wage earner over the prior contract period, 
and (2) to negotiate a wage rate which would fix total 
wages at the same ratio to total sales as in the past. But 
petitioners asked for only one set of figures! They did 
not have any figures with which to make any comparisons. 
Obviously, they could not use the information to do what 
they said, and consequently, the Board was forced to look 
for other reasons for such information. 


2. The Board was entitled to find the requested figures 
(assuming there had been something to compare them 
with) unnecessary to good faith wage negotiations. It is 
obvious that one cannot ignore all the variable factors 
which go into an increase in production or a decrease in 
the number of hours worked by wage earners and credit 
said wage earners with a uniform responsibility for an 
assumed improvement in their work. All major econo- 
mists (including those members of the U. S. Department 
of Labor who originally tried to develop such statistics) 
agree that this is not a criterion for plant or industry wage 
increase, decrease, or negotiation. The information de- 
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manded would not furnish petitioners with any meaningful 
figures. Even those few economists who see some validity 
to such statistics are unanimous in saying that they are 
irrelevant to wage negotiations. 


3. The Supreme Court has held that the potions of 
how much information must be furnished is one of fact 
for the Board. Neither the statute nor the previous hold- 
ings of courts or board permit a court to rule on this as a 
matter of law. No court has ever reversed the Board’s 
conclusion that some kinds of information were not re- 
quired. ! 


4, The National Labor Relation’s Board is charged: by 
statute with the duty of enforcing good faith bargaining. 
It is incumbent on that Board to determine what are the 
causes behind a strike, and if it makes such a determina- 
tion based upon any probitive evidence, its decision should 
not be set aside. The Board held that this particular strike 
was an economic strike, not caused by withholding sales 
and production figures. In the absence of a showing that 
there was no evidence to support such determination, this 
Court should not substitute its conclusion for the deter- 


mination of the Board. 





ARGUMENT. 


Introduction: Nature and Intended Use of the Information. 


The Board granted petitioners everything they asked for 
in the way of information except for two items. 


The first refused item is each employer’s 1953 lumber 
production in board feet (per thousand). Petitioners’ 
brief now tells us (pp. 6, 31) that petitioners will take this 
figure and divide it by the total number of man hours 
spent that year in that phase of each employer’s opera- 
tions. Similar quotients would be worked out for each 
employer’s total establishment, and for the industry. 


The second refused item is each employer’s total 1953 
dollar sales. The petitioner’s brief says (p. 46) that this 
figure will be used to work out a ratio of total labor costs 
to total sales revenue. 


Petitioners state that they need the first item to support 
their claim that output per man hour increased during the 
preceding contract period, and that the employees repre- 
sented by them should receive a comparable increase in 
hourly rate of pay. The second item is desired to support 
the argument that the ratio of total wages under a new 
contract should be comparable to the ratio preceding the 
last contract period. 


This Court is asked to reverse the National Labor Rela- 
tions Board and to hold as a matter of law that (1) the 
information demanded by petitioners would enable them to 
make such comparisons, (2) the resultant comparisons of 
quotients and ratios were relevant wage determinants, and 
(3) the Board had to find that intervenors failed to bargain 
in good faith when they refused such information. 








1. The Demanded Figures Could Not Be Used for Pur- 
poses of Comparison. 


Petitioners’ entire brief is based on the idea that a 
tioners would use this information to show “increased 
productivity’’ of the employees. 


How would this information have established an increase 
in each employee’s efficiency? By comparison with the 
preceding year’s (or decade’s) efficiency. But these peti- 
tioners must have assumed that the 1952 efficiency was 
zero. They asked only for the figures for the year 1953. 
Their brief throughout its length complains that they did 
not have any other source for these figures. If that be 
true, then they had no figures for prior years with which 
to make a comparison; and, if they did have another souree, 
they did not need the Board’s help at all. Therefore, they 
did not want these figures to show any increase or to male 
any other comparisons. 


Is it any wonder that the Board rejected their belated 
explanation of these demands? The Board has accumu- 
lated many years’ experience in this sort of case. The 
Board undoubtedly felt that petitioners had on principle 
asked for everything, with no valid reason shown for the 
necessity for production and sales figures. 


The Board majority carefully reviewed the various flee 
of information demanded by petitioners. The Board ma- 
jority gave them what it thought they might justifiably 
need for bargaining purposes. The majority concluded 
that the information in issue here could have been used 
only for an ulterior purpose, and not as a necessary | or 
pertinent adjunct of collective bargaining. | 
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2. The Demanded Information Would Not Provide Com- 
petent Determinants for Wage Negotiations. 


This brief could have ended with the above discussion. 
However, petitioners’ entire brief is written as if they 
had demanded comparative figures. But even if petitioners 
had demanded comparative figures, the Board could prop- 
erly find that such figures were not proper wage deter- 
minants and refusal by the employers was not a failure to 
bargain in good faith. 


Petitioners devote their brief to developing the proposi- 
tion that it is meaningful in wage negotiations to use so- 
called ‘‘inecrease in productivity’’ figures. Their position 
is that such figures are so pertinent to such negotiations 
that there can not be adequate bargaining without them. 
One reading their brief can well conclude that ‘‘No argu- 
ment is used with more conviction or sophistication than 
that wages should vary with changes in productivity.’’ 
(Dunlop, The Economies of Wage-Dispute Settlement 
(1947) 12 Law & Contemporary Problems 281, 286.) 


In support of their case petitioners have included a 
very extensive economic brief. It is the purpose of the 
present section of intervenor’s brief to analyze the eco- 
nomic arguments of petitioners and to show that the very 
economists relied upon by petitioners are severely mis- 
represented if they are made to support petitioners’ posi- 
tion. The fact is that the economists and statisticians are 
almost unanimous in their conclusions that so-called ‘‘in- 
crease in productivity’’ is not a relevant criterion for 
wage determinations. 


The following discussion will first show the nature of 
the statistics which petitioners seek to have this Court 
characterize as necessary wage determinants under the col- 
lective bargaining laws of this country. This section will 
conclude with a review of what the economists cited by 
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petitioners really said about the use of these statisties in 
bargaining. | 


a. What Is ‘‘Productivity’’? 


Several years ago, the Department of Labor began to 
publish certain tables of figures. The Department had 
made a ‘‘guesstimate’’ of the ‘‘production’’ of various 
phases of the nation’s economy for several years. It di- 
vided each of these sums by the total number of man- 
hours reported as having been worked by wage-earners in 
that pertinent phase of the economy. The resulting 
quotient was imaginatively labelled ‘‘productivity’’ by 
the Department. | 


Presumably the Department chose to divide by the wage 
earners’ man hours because the Department considers its 
business to be the interests of wage earners. If the 
Weather Bureau had been at the slide rule, the divisor 

might well have been total annual rainfall, and the tables 
of statistics would show the national rainfall produe- 
tivity. : 
The subsequent use and continuation of these quotients 
is primarily based upon this label of ‘‘productivity’’. The 
desired implication is that measurement of production in 
terms of output per man hour, and labelling it ‘‘produe- 
tivity’’, will lead to the conclusion that any increase in that 
production was caused solely by those man-hours, where 
man-hours are used as a divisor. | 


The primary difficulty any honest statistician has with 
these tables of quotients is that he must ignore all the many 
variants which go to make up any increase or decrease in 
production. One starts with an equation which reads: 


P (total production) — w (work of wage earners) 
plus s (work of salaried employees) plus m (machin- 
ery) plus ¢ (other capital investments) plus k (man- 


agement). 
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To arrive at output per man-hour tables one must pretend 
that this equation really reads: 


P=w 


Thus, one does not just assume that the other factors 
remain constant, as is often done in setting up theoretical 
problems. One must demand that we ignore the other 
factors, whether they decrease, stay constant, or disap- 
pear. 


It is for this reason that even the creators of these tables, 
the employees of the Bureau of Labor Statistics of the 
United States Department of Labor, consider them to be 
only a measure of the efficiency in which labor is combined 
with other factors (obviously by management) to produce 
goods. See, U. S. Dept. of Labor, Bureau of Labor Sta- 
tistics, ‘‘Productivity Program of the Bureau of Labor 
Statistics’? (Revised, July 1952), pp. 7-8; U. S. Dept. of 
Labor, BLS, ‘‘Major Sources of Productivity Informa- 
tion’’ (1941), p. 1. Indeed, as many as 23 separate factors 
affecting productivity have been tabulated. Zobel, ‘‘On the 
Measurement of the Productivity of Labor’’ (June 1950), 
45 Journal of the American Statistical Association, pp. 218- 
224. 


Private economists have also commented on the boot- 
strap nature of these tables. Thus petitioners’ brief seems 
to put great reliance on a book by Fred Rudge entitled 
Bargaining on Productivity (see Petitioners’ brief, p. 35 
n. 29, 30, 31; p. 37, n. 35-38; p. 53, n. 52). That work notes 
the anomaly of productivity statistics in the following 
summary (page 18): 


‘‘Because one small element in increasing produc- 
tivity (labor) happens also to be the only convenient 
denominator for increasing all of the elements com- 
prising productivity, confusion has been promoted. 
In other words, the predominance of the use of labor 
input in the measurement of productivity has given 
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rise to the widespread belief that productivity. is 
synonymous with ‘labor productivity’. The implication 
is that labor is the one most important element in: in- 
creasing productivity. 

‘‘Nevertheless, most economists would agree that 
no productivity index yet issued is designed or! is 
able to measure labor productivity as such. Indeed, 
one of the myriad difficulties that beset the economists 
and the statistician alike is our inability at present 
to isolate quantitatively the contribution made by any 
one of the factors which affects increased productivity. 
This in itself permits the making of inflated claims 
which compound the confusion. No means of disproy- 
ing them statistically have yet been developed.”? | 


To illustrate their intended use of the requested figures, 
petitioners set out a very interesting little problem at page 
45 of their brief. This is worth discussing. This problem 
showed an industry during two years: | 


Year 1 Year 2 
1,000 units 1,100 units 

Man-hours 500 500 
Wage rate $1.50/hr. $1.65 /hr. 
Labor cost 

(man-hours 

xX wage rate) $825 
Output per man-hour 2.2 


The non-labor costs in this problem were assumed by peti- 
tioners to be straight-line costs per unit: that is, $5.00 
(less profit) per unit times the number of units, less labor 
costs. Thus, the problem was able to show output per 
man-hour increased 10% in the second year, and to show 
that this entitled the employees to a 10% rate increase. : 
But, as noted above, this forces one to ignore all other 
factors. This assumes that the only non-labor costs are'a 
straight per-unit material cost for the product. In other 
words, in intervenor’s industry, this assumes that each 
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tree cost approximately the same to fell, except for labor 
cost. But, what if the reason 1100 trees were felled this 
year instead of 1000 was that the company bought a two- 
man chain saw. Thus, the two workers whose hours are 
totalled here no longer swing their axes (which cost $10 
each and needed replacement each 3 years). Instead, they 
operate a motor driven chain saw (which costs $500, lasts 
3) years, and costs $1 a day for fuel and maintenance). 
(N.B., these cost figures are purely theoretical and do not 
pretend to reflect reality.) Obviously, the results are going 
to be different from those in petitioners’ brief. There is 
not going to be any actual 10% increase in output by these 
two workers unless we pretend that the money to pay for 
the saw and its fuel and maintenance comes from a fairy 
godmother rather than out of the price of the product. 


Again using petitioners’ example, suppose that the added 
output is solely due to the flash of genius of one employee 
who pointed out how a different arrangement of the plan 
of operations could make everybody’s work easier and 
even cut out the prior need for overtime. Do we credit 
this fellow, or do we pretend it is an increase in every- 
body’s efficiency? 

Other examples could be given. It is clear that a simple 
statement that the output per man-hour increased 10% 
in that industry is perfectly meaningless. This is the rea- 
son that this intervenor was not being facetious when, 
earlier in this brief, it suggested that it might be as rele- 
vant to divide production by the total annual rainfall in 
inches. Weather also affects production—but it is only 
one effect. It is just as rational—or irrational—to create 
columns of figures built on this one factor, and to ignore 
everything else, as it is to use total man-hours. Neither 
set of tables will tell us anything useful for our present 
purposes, though both may be a perfectly fine occupation 
for statisticians without much else to do (cf. Parkinson’s 
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Law (1957), ch. 1, ‘‘Work expands to fill the time of noe 
employed’’). 

The above is the basic statistical objection to a 
attempts to compare output per man-hour. The rest of ‘this 
sub-section will be devoted to an outline of the other major 
objections to such tables. 


(i) Such tables assume that all man-hours are avialtile. 
Yet nobody would dream of paying a floor sweeper the 
same hourly rate as a lathe operator, or a road gang water 
boy the same as a locomotive engineer. When one adds 
up man-hours, he totals apples and peaches and automo- 
biles and tanks. 


(11) Not all employees are counted in such tables, 
There are white-collar and research workers directly af- 
fecting production whose effort should be counted as nneh 
as other workers. 


Recently, the Federal Reserve Board pointed out tad 
the evil effect of arbitrary ‘‘improvement’’ factors adopted 
in some contracts in such industries as steel is derived from 
the companies’ failure to realize that any seeming reduc- 
tion in their force of factory workers has been offset by 
a tremendous increase in the number of white-collar workers 
(such as research workers or production control clerks) 
in those industries. (See, Time June 9, 1958.) These people 
add to the labor cost and any real attempt to compute effic- 
ency ought to include their hours. 


(iii) This brief has already referred to the B. . S. 
production figures as a ‘‘guesstimate’’. They do not pur- 
port to be accurate, since there is much counting of over- 
lapping productions (for instance, ore is mined, refined, 
the metal forged into machine tools, and the tools are used 
to manufacture automobiles: at each subsequent step, the 
production figures will show the full value of that ‘‘produc- 
tion’’ including the cost value of ingredients which have 
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already been counted), and man-hour and production fig- 
ures themselves are not accurate. As a writer apparently 
approved by petitioners has noted: 


‘“‘The term ‘productivity’ seems to have a fascina- 
tion and rigor that impels many devotees to regard 
it as a formula for wage adjustments. The measure- 
ment of productivity presents, however, one of the 
most difficult problems of economic analysis, econome- 
trics and statistical measurement. * * *”’ 

(Dunlop, The Economics of Wage Dispute Settle- 
ment (1947), 12 Law & Contemporary Problems, 
281, 287.) 


b. Simple Output per Man-Hour Is Not a Relevant Wage 
Determinant. 


The essential error in petitioners’ reading of the econ- 
omists cited by them is to confuse the short term negotia- 
tion of money wages with the long term economic influences 


on the level of ‘‘real’’ wages. To the extent that the con- 
cept of ‘‘increase in productivity’’ has any validity, ac- 
cording to these economists, an increase in money wages 
will represent a genuine increase in real wages (purchas- 
ing power) only to the extent that the wage rise is absorbed 
into an increase in productivity (so that there is no need 
to raise prices to absorb this additional cost factor). Peti- 
tioners then make the mental jump, actually condemned 
by these same economists, that an increase in productivity 
should constitute an argument for an increase in money 
wages. 

A perfect example of this twisted reading is in the open- 
ing two paragraphs of petitioners’ economic brief (Peti- 
tioners’ brief, pp. 30, 31). Reference is there made to an 
article by the man who is the grand spokesman for the use- 
fulness of ‘‘productivity’’ tables, the present Chief of the 
Bureau of Labor Statistics, Mr. Ewen Clague. Mr. Clague 
is quoted as saying (Clague, Inter-relationship of Prices, 
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Wages and Productivity, 1946-57 (1958) 81 Monthly Labor 
Review 14, 21) that productivity ‘‘is probably the most 
important factor for progress in any economy’’ (Peti- 
tioners’ brief, p. 31). Petitioners then take off into their 
argument that this and other quotations show that ‘this 
is a relevant wage determinant. But consideration of Mr. 
Clague’s words in context show just the opposite conclu- 
sion. Even though Mr. Clague’s career has made him 
pretty much the ‘‘author’’ of productivity, he bluntly says 
that it is not a wage determinant. His full thought at this 
place in his article is: 


‘‘Some points about the relationship or productivity 
to wages are not always clearly understood. One is 
that productivity is a factor which works on wages 
slowly, indirectly, and remotely. It is like a deep 
ocean wave which operates far beneath the surface— 
powerful but not visible. * * * Yet, however hidden 
and obscure it may be, it is probably the most ‘im- 
portant factor for progress in any economy. * * * 
Wages may shoot skyward at great speed, but they 
are ‘worth only what the productivity of industry yields 
in goods. 

‘The productivity of the economic system, however, 
has comparatively little bearing on wage settlements 
in a particular firm, or even in. a given. industry, pri- 
marily because another factor operates more strongly 
at this level, namely, competition. It is not only ‘em- 
ployers who compete; so do workers and their unions. 
* & &d9 

Thus, his point is that productivity is not a wage deter: 
minant: it only determines, at the most, whether a wage 
increase will have any meaning (other economists might 
dispute this). The same idea was expressed in President 
Hisenhower’s speech quoted in Petitioners’ brief at pages 
31-2—a wage increase wil] mean merely a raise in prices 
unless increased productivity prevents this. | 


Probably the best expression of what these comments 
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mean is by an economist generally used by the labor or- 
ganizations in national railroad wage movements, Mr. 
Eli Oliver, in the Report of the Committee on Employment 
and Wages, Twentieth Century Fund, Employment and 
Wages in the United States (1953) 537: 
‘<* * * wage rates are set by human beings, not by 
economic forces * * *. Wages are always fixed in the 
short run, never in the long run, analyses based on ‘the 
long run’, insofar as they imply that such perspectives 
determine wage rates, are worse than futile in han- 
dling real problems.”’ 


It can almost be said that the economists unanimously 
agree on the one principle that, whatever may be the value 
of tables of output per man-hour, they are not applicable 
to individual wage negotiations. For instance, petitioners 
cite the well known Summer Slichter’s book, Basic Criteria 
Used in Wage Negotiations (1947), for the proposition 
that ‘‘changes in the productivity of labor’’ are often dis- 
cussed at the bargaining table. Petitioners should have 
read Professor Slichter’s discussion of this subject a little 
further on. This discussion is so pertinent and so capably 
encompassed within a few words, that intervenors ask this 
Court’s indulgence to quote Professor Slichter extensively, 
at pages 21-23: 


“<4. Changes in Productivity. 


‘“‘Unions frequently support demands for wage in- 
creases on the ground that output per man-hour in an 
enterprise or industry has increased. The general 
level of real wages cannot advance very far unless 
there is an increase in productivity, because nearly all 
of the national product goes either to employees or to 
the self-employed. Hence, there is always a close 
relationship between the general level of productivity 
and the general level of wages. It does not follow, 
however, that increase in productivity in specific in- 
dustries are a valid reason for advances in money 
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wages in those industries. Output per man-hour may 
rise either (1) because of greater skill or greater effort 
on the part of workers, or (2) because of better man- 
agement or more and better equipment. The case for 
adjustment of wages is not the same in the two cases. 


‘‘Gains In Productivity Which Result From 
Greater Skill or Greater Effort On the Part of 
Workers Are a Sound Basis For Wage Increases. 


“Tf workers supply more skill and effort, they should 
be paid more. Such an advance in wages does: not 
represent a rise in the price of labor; it simply rep- 
resents larger payments in return for greater effort 
and greater skill. Quite different, however is the case 
of increases in productivity which are the result of 
better management or of technological progress. : 


‘‘Gain Resulting From Improved Management or 
Technology Should Not Lead to Proportionate 
Increases in Wages. 


‘«There are two basic objections to increasing wages 
in a given company or industry in proportion to, the 
rise in the output of that company or industry brought 
about by better management or technological progress. 


‘‘Qne reason is that such increases would introduce 
unjustified inequalities into the wage structure of the 
community. * * * If wages were increased in these 
various industries in proportion to the rise in produc- 
tivity, the wage structure would soon have little rela- 
tionship to the skill and responsibility of the workers 
or to the relative attractiveness or unattractiveness of 
working conditions. Common laborers in technologi- 
cally advancing industries would be receiving far more 
then skilled workers i in other industries. 


‘The second objection * * * is that such an increase 


would prevent the economy from producing the largest 
possible output and thus would limit the rise of ‘the 
standard of living. * * * Thus the growth of employ- 
ment would be impeded at the very points where labor 
was gaining most rapidly in productivity.”’ 
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The above quotation is not just one person’s view. An- 
other of the authorities relied upon by petitioners is Lester, 
Labor and Industrial Relations (1951). Again, a reading 
of the whole work reveals that the usual statement of 
productivity in terms of man-hours is not useful for pur- 
poses of wage negotiations. After full discussion, that 
author concludes, at page 388: 


‘‘Unfortunately, average productivity is not a satis- . 


factory criterion for wage increases. The factors in- 
fluencing prices and wages differ from those governing 
productivity. * * * Output per payroll-hour is affected 
by such factors as technological advance, managerial 
improvements, quality and availability of materials, 
product mix, and the percentage of rated capacity at 
which industry operates (the production volume over 
which overhead is spread) all of which may have little 
direct bearing on money wage scales.’’ 


These examples can be carried to all of petitioners’ cita- 
tions. Petitioners tend to quote out of context. Thus, all 
the sources cited on pages 35 and 36 of their brief, at notes 
31 to 33, were actually making the point that ‘‘productivity”’ 
tables were inapplicable to bargaining. For instance, let 
us consider the major economic work on the subject, cited 
frequently at that part of petitioners’ brief, Woytinsky and 
Associates, Employment and Wages in the United States 
(Twentieth Century Fund, 1953). The erroneous implica- 
tion is given that this study supports bargaining over 
‘‘productivity’’ increases. The very opposite is true. 
Chapter 7, the very chapter cited by petitioners, is mostly 
the work of Mr. W. Duane Evans, the Bureau of Labor 
Statistics division chief is directly concerned with produc- 
tivity tables. He finds that such tables are not relevant to 
bargaining. The conclusions on this subject are stated at 
pages 75 to 78: 


‘<Increases or decreases in productivity have often 
been used as reasons for granting or refusing wage 


aA 
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adjustments in particular industries. But does a par- 
ticular class or group, because of an unusual contribu- 
tion, have a special claim or right to benefits from 
productivity advances? 

‘“‘The mainsprings of advance in productivity have 
been claimed to reside in labor, in management or in 
capital—often by proponents of a scheme for a re- 
distribution of the fruits of productivity gains in favor 
of one or another of these groups. An examination 
of the question, however, yields little evidence to sup- 
port any class theory of origins of technological change. 

* * * 5 * : 


‘‘The real foundation of greater productivity is in 
the steady accumulation of technical knowledge. Dur- 
ing the past century there has been a very rapid growth 
in technical information about how to apply mechanical 
energy to reshape natural resources to fit them better 
for human use. Today’s library of technical informa- 
tion is for the most part a social property. It does not 
belong to any particular group or, for that matter, : to 
any one nation. 

* * * * * 


‘It is beyond the scope of this discussion to trace 
out any particular series of developments in technology 
or to classify the types of technological changes. It is 
sufficient for the present purpose to observe the inter- 
dependent character of modern technology. Hach new 
advance is built on a foundation of earlier knowledge 
erected by the common efforts of all classes and all 
groups. No one person or group can lay any valid 
exclusive claim to these advances. 

% ad * * * 


‘‘With this discussion in mind, we may again ask 
whether, because of its unusual contributions, any one 
class has a special claim to the benefits or ‘traits of 
increasing productivity. In general the answer is 
clearly in the negative. Among the working group, 
for example it is rather doubtful whether the average 
worker is called on for greater mental or physical 
effort today than at the beginning of the century. In 
fact, many of the developments of modern technology 
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have been concerned with reducing the demands on 
physical energy. Others have been directed at elim- 
inating the need for continued mental concentration or 
for skills that can be acquired only over long periods 
of time. The general question can be reduced to an 
absurdity by inquiring whether workers have been 
called on for three times or five times as great a per- 
sonal contribution in those industries where produc- 
tivity has increased in these ratios. 


‘‘There is therefore little support for the notion 
that labor, capital or management, as groups, should 
receive special benefits because of imcreases in pro- 
ductivity. Indeed, the consequences of accepting any 
such thesis might well be disastrous. The probable 
result of funneling the increment in purchasing power 
made possible by rising productivity into the hands 
of any single group would be to create, in time, a 
dangerous instability and probable collapse of the 
economy. 

‘‘No attempt will be made here to define the par- 
ticular distribution of the gains of increasing pro- 
ductivity that would contribute best to economic sta- 
bility and continued health. The actual distribution 
is, of course, controlled by the myriad sales, bargains 
and agreements concluded daily throughout the coun- 
try. These decisions are, and should be, reached pri- 
marily in terms of the interests of the various bar- 
gainers as they see them. It is the very essence of a 
free economy that internal balances should be achieved 
in this way. The effort should be, not to constrain the 
bargainers, but rather to provide them with a broader 
appreciation of where their real interests lie. 

‘‘To look at the question in a little different way, 
most people would agree that the return to the indi- 
vidual should bear some relationship to that indi- 
vidual’s action or contribution. The return may be 
considered as a reward for past performance or as an 
incentive for continued good performance. In a sense, 
then, some of the conclusions stated above might seem 
to conflict with basic American thought. 
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‘* Although there is little evidence that any particular 
group is primarily responsible for rises in productivity 
and so entitled to most of its fruits, there is clear evi- 
dence that individual workers, managers and mvestors 
by their actions, ability and vision can contribute to 
high productivity. Furthermore, we may expect that 
those making extra or unusual contributions to higher 
productivity will on the average receive extra benefits 
in return. A general acceptance of the justice and pro- 
priety of this notion has, in part, determined the kind 
of economic system we have.’’ (Italics supplied.) | 


This brief could go on forever quoting these discussions 
at length. The point is clear. Reference to ‘‘increase in 
productivity’’ is only a cliché or slogan, as suggested by 
one of petitioners’ cited authorities, Professor Dunlop, 
which slogan may be all right as ‘‘part of the mores jor 
folklore of our industrial community’’ but not as ‘‘a guide 
or rule of thumb in any particular negotiation’’. This fact 
is probably made most clear in a thought inherent in peti- 
tioners’ position but which petitioners would probably | not 
accept at all: ! 

‘‘* * * the problem of the relation of wage changes 
to declines in productivity may have to be faced. 
* * * Under these circumstances is there an argument 


for a wage decrease?’’ (Dunlop, op. cit., 12 Law & 
Contemporary Problems 281, 288-9.) 


3. The Amount of Information Required of the Employer 
Was an Issue Peculiarly Within the Competence of the 
Board. 


Petitioners ask this Court to do something which no other 
federal court has ever done: to overrule the National Labor 
Relations Board’s determination that an employer acted in 
good faith in refusing part of a union’s demand for infor- 
mation. This would require this Court to rule as a matter 
of law that an employer must accede to all demands for 
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production and not sales figures when it is later explained 
that the union planned to divide the production figures by 
wage earners’ man-hours worked, and to establish an ap- 
parently-forever-fixed ratio of labor costs to net sales (it 
will be assumed in this section that the unions had like 
quotients and ratios from the past to compare). This 
Court must decree that the wording of the statute requires 
this conclusion despite the contrary finding of the experi- 
enced agency named by Congress to administer that statute. 


What does the statute say so clearly that it can be applied 
as a matter of law? It says: 


‘‘TIt shall be an unfair labor practice for an em- 
ployer— 
td * * e ° 

‘*(5) to refuse to bargain collectively with the rep- 
resentatives of his employees * * *’’ 


(§ 8(a)(5) of the Labor Management Relations Act 
of 1947, Act of June 23, 1947, ch. 120, 61 Stat. 140, 
U.S. C. Title 29, § 158(a) (5).) 


This is further amplified: 


‘‘to bargain collectively is the performance of the 
mutual obligation of the employer and the representa- 
tive of the employees to meet at reasonable times and 
confer in good faith with respect to wages, hours, and 
other terms and conditions of employment, or the nego- 
tiation of an agreement, or any question arising there- 
under and the execution of a written contract incorpo- 
rating any agreement reached if requested by either 
party, but such obligation does not compel either party 
to agree to a proposal or require the making of a con- 
cession * * *.’? (§ 8(d) of the Labor Management Re- 
lations Act of 1947, Act of June 23, 1947, ch. 120, 61 
Stat. 140, U. S. C. Title 29 § 158(d).) 


The theory of the N. L. R. B. is that an employer who 
refuses wage information to the union is refusing to bar- 
gain in good faith. 
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As can be seen, even this basic theory of the Board is not 
exactly stated in crystal clear language in the Act. : But 
this is the statutory basis for the order of the Board with 
which this intervenor has already complied, and for the 
petitioners’ demand for additional findings. 


Obviously, the statute does not spell out ro re what 
information must be furnished by an employer. The Courts 
have left this matter to the experienced judgment of the 
Board. The Board itself regarded the problem in. the 
present case in the following light, 118 N. L. R. B. at 1061, 
‘But our duty under the Act is here to determine whether 


the obligation of good-faith bargaining has been met sas a 
than to establish ideal bargaining conditions.”’ 


The leading case on this subject is N. L. R. B. v. Truitt 
Mfg. Co., 351 U. S. 149 (1956), a 6 to 3 decision. That case 
upheld a Board finding that an employer, who pleaded his 
inability to pay higher wages and yet who adamantly’ re- 
fused to produce a shred of evidence to back this plea, did 
not bargain in good faith. The Court held that the Board 
might find that this was a refusal to bargain. But, the 
majority opinion noted at pages 153-4: : 

‘¢We do not hold, however, that in every case in which 
economic inability is raised as an argument against 
increased wages it automatically follows that the em- 
ployees are entitled to substantiating evidence. Each 
case must turn on its particular facts. The inquiry 
must always be whether or not under the circumstances 
of the particular case the statutory obligation to har- 
gain in good faith has been met.’’ 


Needless to say, this caveat applies to other saints of 
unions as well as those to substantiate pleas of poverty. 
The Board’s practice in requiring information has been 
developed over a long period of time. The one type of 
situation where the Board tends to find a failure to bargain 
is where the employer will refuse to consider any demands 
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because of a reason of his own, and then will refuse to 
give any evidence of or support for this asserted reason— 
thus, bargaining is at a complete impasse. The most 
frequent example of this is in the situation discussed 
above, where the employer asserts that he is almost bank- 
rupt, but leaves opponents or conciliators nothing to agree 
to or to argue from by refusing to give one iota of evidence 
as to his financial position. The other type of situation is 
where the union can not possibly begin to bargain or to 
work without the information. The most typical example 
of this is a demand to know the wage scales being paid by 
the employer. Another variation on this is where the 
union needs the information in order to handle grievances 
adequately (ef., J. I. Case Co. v. N. L. R. B. 253 F. 2d 
149 (C. A. 7, 1958)). 


In both situations the Board judges the case on the whole 
record and on the basis of its experience. It must be 
remembered that the Board’s problem is to decide if the 
employer failed to bargain in good faith. The Board’s 
holdings are well summarized in the trial examiner’s 
opinion in McLean-Arkansas Lumber Co., 109 N. L. R. B. 
1022 at 1036-7, where it was noted: 


‘<The only safe generalization which can be made as 
to the requirements of good-faith bargaining is that it 
is risky to generalize. The courts and the Board have 
made it abundantly clear that the determination of 
whether there has been compliance with the obligation 
to bargain in good faith, depends ultimately on the 
facts and circumstances of a particular case. 


* * * * * 


‘Negotiators, of course, may agree that books of 
account be reviewed and also that wage adjustments be 
made, either up or down, in accordance with the re- 
sults. However, no such obligation is written into the 
law. Hither side may take a bargaining position re- 
garu.ess of the actual worth of a business and the 
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success of its current operations. It is these latter 
considerations, in the opinion of the undersigned, that 
underlie the decisions which hold, in effect, that there 
is no right per se to review company books every time a 
claim of financial inability to meet economic demands is 
made, but that the requirements of collective bargain- 
ing may properly be met, in particular cases, by fur- 
nishing relevant information, data, financial reports, 
or perhaps inspection of records, depending on the 
circumstances. ’’ 
As that case noted, and as was later noted by the Supreme 
Court, even a holding in one instance by the Board that 
certain information must be furnished, is not a rule of law 
absolutely binding thereafter. Such a holding represents 
interpretation only of those particular facts. Thus, the 
requirement in Hughes Tool Co., 100 N. L. R. B. 208, that 
the employer furnish sufficient information so that the 
union could make an ‘‘increased productivity’’ plea to the 
Wage Stabilization Board does not represent a holding 
relevant to anything beyond the special technical evasions 
of Korean War restrictions worked out by that latter board. 
Indeed, the N. L. R. B. is the best judge of the very limited 
aspect of that case. 


In the present case, the Board was told that the union 
wanted this additional information to show an increase in 
‘productivity’. The facts before the Board showed that 
the union did not have any comparative figures, so that it 
could not use the requested information for the alleged 
purpose. Since inability to pay had not been made an issue, 
the union was not stymied in bargaining in this regard. 
If there had been a basis to show a comparison, the Board 
in its experience was very likely to conclude, as discussed 
above, that the ‘‘slogan of productivity’? may have no 
more role than as ‘‘part of the mores or folklore’’ for 
argumentative purposes (Dunlop, The Economics of Wage- 
Dispute Settlements (1947) 12 Law & Contemporary Prob- 
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lems 281, 286). The Board is supposed to promote bargain- 
ing, but not to require the parties to supply each other 
with ammunition. The Board has not been furnished guides, 
but it should be noted that the only time Congress has ever 
written wage guides into a statute, it did not mention 
‘‘productivity’’. Transportation Act of 1920, Title ITI, 
§ 307 (d), Act of February 28, 1920, Ch. 91, 41, Stat. 456. 


In the light of this background, this Court is now asked 
to do something no other court has ever done: overrule 
the Board’s determination that an employer acted in good 
faith in refusing part of a demand for information. The 
only way this Court could do that is to find that this was an 
unfair labor practice as a matter of law. But the statutory 
language is not clear on it. The Courts have ruled that one 
defers to the expertise of the Board. And it is the Board 
which has decided this case in the light of its own knowledge 
and experience. 


4. The Board Properly Held that the Strike Was an 
Economic Strike, Which Was Not Caused by With- 
holding the Requested Sales and Production Figures. 


The trial examiner found that the petitioner local 
unions pressed their economic demands in negotiations, 
discussed the economic demands with their members, and 
struck over their economic demands (118 N. L. R. B. 1084- 
5). He concluded: 

“‘Tt is a fair statement on this record that had these 
[economic] demands of the Charging Parties been met 
substantially, the strike would not have followed, 
irrespective of Respondents’ position on IWA-1, and 
that the failure to obtain the information was not the 
cause of the strike.’’ (118 N. L. R. B. 1085.) 


The Board affirmed this, saying, 118 N. L. R. B. 1058, n. 11: 


‘‘We agree with the Trial Examiner that the strikes 
occurred after the parties arrived at an impasse in 
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bargaining; that the strikes at the Respondents’ opera- 
tions were economic strikes at their inception ; and 
that the striking employees were economic strikers, 
and not unfair labor practice strikers as contended by 
the General Counsel and the Charging Locals.” . 


Even the dissenting member of the Board did not record a 
dissent to this proposition. 


It should also be recalled that the information was dot 
the subject of any demands of the petitioner locals, tet 
was demanded only by N. R. N. C. 


Thus, the Trial Examiner and the Board found that 
the withholding of information was not a cause of the 
strike. This finding is supported by the record and peti- 
tioners purport to argue only with the Board’s reading ‘of 
the evidence. Generally, the Courts are loath to impose 
their own factual conclusions upon those who have heard 
the evidence, especially when these conclusions are con- 
curred in by the expert agency appointed to administer this 
special law. As recently stated by Judge Learned Hand, 
in NV. L. R. B. v. James Thompson & Co., 208 F. 2d 743, 746 
(C. A. 2, 1953) : 

‘““Over and over again we have refused to _— 
findings of an examiner that the Board has affirmed, 
not because we felt satisfied that we should have 
come out the same way, had we seen the witnesses; 
but because we felt bound to allow for the possible 
cogency of the evidence that words do not preserve. 
We do not see any rational escape from accepting'a 
finding unless we can say that the corroboration 
of this lost evidence could not have been enough to 
satisfy any doubts raised by the words; and it must 
be owned that few findings will not survive such a 
test.’’ 


The basic error in petitioners’ position is to suppose that 
there need not be some causal connection between an unfair 
labor practice and a strike. That an employer committed an 
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unfair labor practice at one time, and a strike occurred at a 
later time, does not prove that the one caused the other. 
It is well established that the evidence must connect the 
two events. As noted in N. L. R. B. v. Scott & Scott, 245 
F. 2d 926, 929 (C. A. 9, 1957): 
‘‘The mere recounting of a failure to bargain is not 
the announcement of an unfair labor practice * * *. 
The subsequent evidence before the Board must have 
established a causal connection between any unfair 
labor practice now found and the subsequent strike 
* * *. The present theory of the Union that unfair 
practices entered into the calling of the strike is 
obviously an afterthought when other means had 
failed.’’ 


To the same effect are, Winter Garden Citrus Products 
Cooperative v. N. L. R. B., 238 F. 2d 128, 129 (C. A. 5, 
1956) (‘‘There must be proof of causal connection between 
the two to justify the finding that the strike was bottomed 
in part upon unfair labor practices entitling striking em- 
ployees to reinstatement’’); N. L. R. B. v. James Thomp- 
son & Co., 208 F. 2d 743 (C. A. 2, 1953); N. LZ. R. B. v. 
Jackson Press, Inc., 201 F. 2d 541, 546 (C. A. 7, 1953). 

The cases cited in petitioners’ brief all refer to findings 
that the unfair labor practice was a cause of the strike. 
There is no point in discussing to what extent such a find- 
ing might still permit the Board’s conclusion in this case. 
Here the Board found that there was not a causal con- 
nection. This Court would not want to upset this finding 
without hearing the evidence. 


CONCLUSION. 


The N. L. R. B. after careful consideration of the entire 
record in this case and of its own experience of the complex 
nature of collective bargaining, concluded that intervenors 
did not refuse to bargain in good faith by refusing to give 
certain information to petitioners. 
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The statute does not spell out the existence of or limita- 
tions on any duty to give information. The courts have 
held that this is a matter for the Board’s determination. 
The Board itself has treated each case on its own facts. 
There is nothing in the statute, the cases, or general policy 
to require this Court to overrule the Board’s determination 
in this particular case. | 


Actually, the facts clearly support the Board’s Bites 
The demanded information was supposed to support a 
plea of an ‘‘increase in productivity’’. Yet, petitioners 
did not demand or already possess comparative figures. 
There was nothing from which to show any increase. More- 
over, the figures themselves would not have permitted any 
evaluation of the extent to which the wage earning em- 
ployees of intervenors might be responsible for produc- 
tion, since petitioners intended to eliminate any reference 
to other factors which go into production. Such statistics 
are collected for some purposes, but it is almost unan- 
imously agreed by economists and statisticians that they 
are not relevant to wage negotiations. The Board, in its 
experience of wage negotiations and wage determinants, 
agreed with this view. 


For these reasons, intervenor requests that this Court 
hold that the Board’s decision was correct and should 
not be set aside. | 

Respectfully submitted, 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 14,303 
INTERNATIONAL WOODWORKERS OF AMERICA, 
Locat Unions 6-7 anp 6-122, AFL-CIO, 
Petitioners 

Vv. 
NATIONAL Lasor RELATIONS Boarp, 
Respondent 


No. 14,354 
NATIONAL LABOR RELATIONS Boarp, 
Petitioner 
Vv. 
Pine INDUSTRIAL RELATIONS CoMMITTEE, INC., ET iAL., 
Respondents 


ON PETITION TO REVIEW AND SET ASIDE PART 
OF AN ORDER OF THE NATIONAL LABOR RELA- 
TIONS BOARD IN NO. 14,303 DENYING RELIEF AND 
ON PETITION TO ENFORCE THAT PART OF THE 
SAME ORDER IN NO. 14,354 GRANTING RELIEF. 


REPLY BRIEF FOR PETITIONERS IN NO. 14,303 


I. THE EMPLOYERS WERE REQUIRED TO FURNISH 
THE PRODUCTION AND SALES DATA | 


I. The Board’s bifurcation of an employer's obligation to pro- 
duce data, based upon whether it 7s wage or financial information 
which is requested, is unsupported by any statement of rationale: 
In attempting to show that the employers were not obligated to 
produce the requested production and sales information, the first 
step in the Board brief’s argument, at least in point of logic, is to 
posit a sharp dichotomy between an employer’s obligation to furnish 
wage data, on the one hand, and financial data, on the other. As 
to wage data, the Board brief agrees that “an employer is guilty of 
a refusal to bargain if he fails to comply with a request for wage 
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data” (p. 21); that such data has “presumptive relevance” in ne- 
gotiations (p. 22); that “a union need not demonstrate a need for 
wage data” (p. 29); and that a “union’s request for such data vir- 
tually automatically creates an obligation on the part of the em- 
ployer to furnish it” (p. 44). As to financial data, the Board brief 
claims, “relevancy alone is not enough” (pp. 42, 45); “need” must 
also be shown (p. 45); when financial data is withheld, the Board 
“determines in every case whether, under all the facts, the employ- 
er’s refusal constitutes ‘bad faith’ bargaining” (p. 45). The Board 
brief does not explain whether, if “need” is established, an employer 
is nevertheless free to withhold financial data if his refusal to furnish 
it is sincerely motivated; or whether, if the employer is insincere, 
“need” must nevertheless be shown. The Board in its decision, 
while stating that financial data must be “necessary as well as rele- 
vant” in order to require its production, did not state that the em- 
ployer’s subjective good faith was material (J.A. 1778, n. 21). 


The threshhold objection to this dichotomy is that the Board 
has never articulated a rationale explaining it. To support the 
dichotomy the Board brief cites three Board decisions introduced 
by the tepid and revealing “Cf.” (Bd. br. p. 45). Comparison of 
the three cases discloses that it is doubtful whether they even sup- 
port the bare conclusion; they surely do not explain it. Thus, 
Oregon Coast Operators Association, 113 NLRB 1338, 1347, states 
that “We will therefore order that the . . . [employers] bargain 
collectively with the Unions by furnishing them information which 
is relevant and necessary for purposes of collective bargaining and 
in order that they may properly discharge their functions as statu- 
tory representatives of the employees.” The information requested 
and refused included “employees’ classifications and job functions, 
and their earnings in various modes of compensation, as well as cer- 
tain production and operational statistics, including types and speci- 
fications of equipment used” (zd. at 1345). Thus the requested 
information embraced both wage and financial data. If the phrase 
“relevant and necessary” in that case were truly intended to estab- 
lish a requirement of need as well as pertinence, that requirement 
extended to both classes of information; the case supports no dis- 
tinction between wage and financial data. The Board promptly 
repudiated any possible implication, at least in the wage data area, 
that need as well as relevance was required in Glen Raven Knitting 
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Mills, Inc., 115 NLRB 422, 425-426, the second case cited in the 
Board brief. In Glen Raven, the Board ordered the employer to 
produce “information as to style construction” because it is “data 
relevant to wages”; it explicitly rejected the view that the data 
must be “relevant and necessary”; and it stated that it “may be” 
that the phrase “relevant and necessary” in Oregon Coast, Oper- 
ators is “explained by the fact that that case was not simply a wage 
data case” (id. at 425, emphasis supplied). To state that this 
may be an explanation does not constitute an endorsement of it as 
the explanation; the case is noteworthy for its withdrawal from a 
criterion of need rather than subscription to it. The third case 
cited in the Board brief, Tree Fruit Labor Relations Committee, 
121 NLRB No. 64, n. 5, 42 LRRM 1384, 1385, n. 5, pertains en- 
tirely to a request for wage and related data, in which the, Board 
again rejected the notion that “necessity” must be shown. As sup- 
port for the dichotomy posited in the Board brief it is hardly, worth 
citation even with a qualified “‘cf.”. 

There is thus no explanation in any Board decision for bifurca- 
tion of the employer’s obligation to furnish data. There is surely 
none in this case. For here, the Board’s expressed basis of decision 
was that the requested production and sales information pertained 
to ability to pay, and that the employers were not required to pro- 
duce the data because they had not pleaded inability to pay. Insofar 
as actual decision goes, this disposition of the issue, however érrone- 
ous it be, is rooted in the standard of relevance. As Member Mur- 
dock correctly noted in dissent, without any challenge by the Board 
majority to this statement, “There is no case of the many in the 
22 year history of the Act in which requested data having been 
found relevant was not required to be furnished as necessary for 
collective bargaining purposes” (J. A. 1784, n. 29). 

In its brief to the Supreme Court in N.L.R.B. v. Truitt M fe. Co., 
351 U. S. 149, in which the employer was found to have wrong- 
fully refused to furnish financial data, the Board stated (pp. 12- 
13): “Thus the courts have repeatedly recognized what Judge Ma- 
gruder has termed the ‘presumptive relevance’ of current wage 
rates to future bargaining,’ and have invariably sustained the Board 
in holding that an employer was guilty of a refusal to bargain:when 
he refused to supply the bargaining representative with the names, 


1 Boston Herald Traveler Corp. v. N.L.R.B., 223 F. 2d 62 
(C.A. 1). 
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wage rates, and similar pertinent data concerning employees in the 
bargaining unit. The rationale of these decisions is that the bar- 
gaining agent must possess adequate information on a matter at 
~ issue if it is to take a realistic position and fulfill its statutory func- 
tion. This same principle, we submit, applies to the case at bar.” 
The Board has not explained why it now recedes from this assimila- 
tion of the employer’s obligation to furnish wage and financial data 
which it expressed to the Supreme Court in Truitt. 

Thus the major premise of the Board brief is based on an un- 
explained bare conclusion stated in a footnote in the Board decision 
(J.-A. 1778, n. 21). At this late date it goes almost without saying 
that “The grounds upon which an administrative order must be 
judged are those upon which the record discloses its action was 
based. Findings are essential not only to facilitate judicial review by 
revealing the factual basis for agency action but also to reflect the 
‘determination of policy or judgment which the agency alone is 
authorized to make * * *”” N.L.R.B. v. Capital Transit Co., 
95 App. D. C. 310, 221 F. 2d 864, 867. The at best cryptic ex- 
pressions upon which the Broad brief relies hardly serve to articulate 
a reasoned rationale. Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 
177, 195-197. A reviewing court is “powerless to affirm the admin- 
istrative action” on grounds other than those “invoked by the 
agency,” and “the orderly functioning of the process of review re- 
quires that the grounds upon which the administrative agency 
acted be clearly disclosed and adequately sustained.” S.E.C. v. 
Chenery Corp., 332 U.S. 194, 196-197, 318 U. S. 80, 87-88, 94. 

2. The dichotomy between wage and financial data is without 
merit: Consideration of the meritless reasons assigned by the Board 
brief to support the dichotomy between wage and financial data, 
together with the unexpressed but baseless assumptions inherent in 
it, discloses why the distinction is unsound, and why, now as al- 
ways, the underlying general principle, regardless of the data sought, 
is “free access to information relevant to bargainable issues. . . .” 
N.L.R.B. v. Otis Elevator Co., 208 F. 2d 176, 179 (C.A. 2).? 


(a) The assumption underlying the dichotomy between wage 


2In support of this conclusion the Second circuit cited N.L.R.B. v. 
Jacobs Mfg. Co., 196 F. 2d 680, a financial data case, and N.L.R.B. v. 
Yawman © Erbe Mfg. Co., 187 F. 2d 947, a wage data case, thus 
assimilating the two. See infra, p. 12. 
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and financial data is that there are two types of information which 
are separate and distinct with the considerations pertinent to one 
irrelevant to the other. There is no basis for the assumption. The 
data overlap. This is amply illustrated by information pertaining 
to time study. 

It is settled law that an employer is required to furnish time study 
data to a union upon its request. “Motion and time study is the 
analysis of the methods, of the materials, and of the tools and equip- 
ment used, or to be used, in the performance of a piece of: work— 
an analysis carried on with the purpose of (1) finding the most 
economical way of doing this work; (2) standardizing the meth- 
ods, materials, tools and equipment; (3) accurately determining 
the time required by a qualified person working at a normal pace 
to do the task; and (4) assisting in training the worker in the new 
method.” * Time study data is relevant in collective bargaining 
in a variety of contexts: e.g., to determine whether work load is 
excessive; to fix an incentive rate of pay when compensation is 
based on the quantity produced; to set a flat rate of pay — on 
the effort and skill required. 

Furnishing time study data discloses to the union dhe minutest 
details of production standards and processes. This is illustrated by 
N.L.R.B. v. Otis Elevator Co., 208 F. 2d 176 (C.A. 2). In that 
case, by contract, the employer agreed that: “When new produc- 
tion standards are hereafter released for use, they will appear on 
a form which will be supplied to the department. The form shall 
give the effective date of the standard, the average coding and re- 
laxation used (except where standard data has been used), the 
equipment to which the standard applies, tooling required, speeds 
and feeds to be used and other pertinent information” (id. at 179). 
It was held that, over and above this detailed information which 
the employer was obligated to produce by contract, the employer 
was by statute required to furnish to the union the underlying 
complex and voluminous data from which the production standard 
had been devised. 


3 J. I. Case Co. v. N.L.R.B., 253 F. 2d 149 (CA. Mi Taylor Forge 
& Pipe Works v. N.L.R.B., 234 F. 2d 227, 231 (C. A - NS NLRB. 
v. Otis Elevator Co., 208 F. 2d 176 (C.A. 2). 
* Barnes, Motion ‘and Time Study, 1 (3d ed. 1949) ; see also Mun- 
del, Motion and Time Study (1950) ; Schutt, Time Study Engineering 
(1943) ; Abruzzi, Work, Workers, and Work Measurement (1956). 
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It would be hard to say whether, from an employer’s viewpoint, 
he would regard as more onerous the disclosure of intimate details 
of production processes, as in Otis, or gross annual production and 
sales figures, as here. It would surely be hard for anyone to say 
why details as to production processes should be classified as wage 
data but production and sales totals should be classified as financial 
data. At the least, in determining the scope of the statutory ob- 
ligation to furnish data, it is not possible to draw a meaningful line 
between the two on the basis of the content of the information. 

(b) When the Board brief asserts, as to financial data, that it 
must be needed as well as pertinent, it assumes a distinction which 
is far from meaningful. There is really no way of testing the need 
for information except by its relevance. To say that relevant data 
is not needed is only to say that it is not so highly relevant that one 
may not be able to get by without it. But simply to get by surely 
implies a handicap from which the collective bargaining process 
should be free if the value we attach to it is informed and intelligent 
negotiation based on as much relevant information as is available. 
It is not discernible why, if there is a bargainable issue to which 
requested information is pertinent, relevant information should be 
withheld because it comprises so-called financial data which would 
not be withheld if it were wage data, particularly when the dis- 
tinction between the two is itself tenuous. 

There is an additional fundamental objection to the criterion of 
need. To administer it requires the Board to inject itself whole- 
sale into the bargaining negotiations in disregard of the principle 
that the Board is not to “sit in judgment” upon the substantive 
content of the bargain that the negotiators are attempting to ham- 
mer out. N.L.R.B. v. American National Ins. Co., 343 U.S. 395, 
404. For to determine need the Board would have to put itself 
in the position of the negotiators to judge such questions as the 
importance of the collective bargaining objective to which the 
requested information was germane, the likelihood of obtaining 
that objective regardless of the illumination furnished by the data, 
and the enhancement of that likelihood if the data were supplied. 
Next to sitting at the bargaining table itself the Board’s participa- 
tion in negotiations could not be more complete. By the same token 
the role of the Board could not be more distended. Furthermore, 
since it provides no standard capable of relatively undisputed ap- 
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plication, this sort of procedure would foster, not the furnishing of 
information for use in the negotiations, but litigation to decide 
whether the information should have been supplied. And litiga- 
tion of the most unproductive variety. The decision could not be 
useful to the negotiations which gave rise to the case, for these 
would have long since been concluded, and it would not be useful 
as a guide for the future, for the necessarily particularized character 
of the decision would preclude extracting any workable ppanniiae 
tion from it. 

The standard of simple relevance avoids all these difficulties, 
For it is necessary only to determine whether there is a bargainable 
issue to which the requested data is germane. If the information is 
relevant, intelligent and informed negotiation cannot but, be en- 
hanced by producing it;® if it is not relevant, there is no obligation 
to supply it. 

(c) The Board brief asserts that a criterian of need is justified 
because financial data is confidential (pp. 42-43). Much of wage 
data is also often deemed confidential. Yet confidentiality has been 
uniformly rejected as a defense against disclosure.* Indeed, in 
N.L.R.B. v. Truitt Mfg. Co., 351 U.S. 149, in requiring the em- 
ployer to furnish financial data to substantiate his claim of inability 
to pay, the Supreme Court rejected the view of the Court of Ap- 
peals for the Fourth Circuit which, in declining to enforce the 
Board’s order in Truitt, had rested its decision upon the ground that 
employers could not be required “to open up. . . [their] books to 
the union” and “disclose their financial condition with such con- 
fidential matters as manufacturing costs, which could conceivably 
be used to their great damage” (224 F. 2d 869, 874). The over- 
riding consideration is that, “In order to accomplish the intent of 
the Act that collective bargaining be facilitated,” an employer’s de- 
sire to keep its “information secret must in some respects be subordi- 


° The Board brief talks as if the production of relevant information 
serves only the good of the party requesting it. It would seem plain 
that, if the data is relevant, the illumination it furnishes benefits all in 
their common effort to reach a satisfactory settlement. 

8 N.L.R.B. v. Item Co., 220 F. 2d 956, 959 (C. A. 5), cert. denied, 
350 U.S. 905; Boston Herald-Traveler Corp. v. N.L.R.B., 223 F. 2d 
58, 59, 60 (C.A. 1), enforcing, 102 NLRB 627, 635-636; Aluminum 
Ore Co. v. N.L.R.B., 131 F. 2d 485, 487 (C.A. 7); Utica Observer- 
Dispatch, Inc. v. N.LR.B., 229 F. 2d 575, 576 (C.A, 2); Post Pub- 
lishing Co., 102 NLRB 648, 654; Electric Auto-Lite Co., 89 NLRB 
1192, ¥ 119821199. 
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nated to the public interest in disclosure of relevant information 

. , just as its exclusive control over its business affairs is subordi- 
nate to the requirements of the Act.” Boston Herald-Traveler 
Corp., 102 NLRB 627, 635-636, enforced, 223 F. 2d 58, 59, 60 
(C.A. 1). 

In this case the annual production and sales information which 
the employers withheld from the unions was in fact furnished by 
the employers to their trade associations (Un. br. pp. 19-20). 
Reporting such information to trade associations is of course in 
keeping with the common practice whereby trade associations have 
as a “minimum” program “the collection and dissemination of an- 
nual figures to show the industry’s total production and sales both 
in units and by dollar volume.” * The justification for this activity, 
which has graphic relevance to the issue here, has been explained 
by the Supreme Court (Maple Flooring Mfctrs. Assn. v. United 
States, 268 U.S. 563, 583-584) : 


It is the consensus of opinion of economists and of many 
of the most important agencies of government that the public 
interest is served by the gathering and dissemination, in the 
widest possible manner, of information with respect to the 
production and distribution, cost and prices in actual sales, 
of market commodities, because the making available of such 
information tends to stabilize trade and industry, to produce 
fairer price levels, and to avoid the waste which inevitably 
attends the unintelligent conduct of economic enterprise. Free 
competition means a free and open market among both buy- 
ers and sellers for the sale and distribution of commodities. 
Competition does not become less free merely because the 
conduct of commercial operations becomes more intelligent 
through the free distribution of knowledge of all the essential 
factors entering into the commercial transaction. * * * 

It was not the purpose or the intent of the Sherman Anti- 
trust Law to inhibit the intelligent conduct of business oper- 
ations, nor do we conceive that its purpose was to suppress 
such influences as might affect the operations of interstate 
commerce through the application to them of the individual 
intelligence of those engaged in commerce, enlightened by 


? ae and Kittelle, Trade Association Law and Practice, 32 
1956). 
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accurate information as to the essential elements of the eco- 
nomics of a trade or business, however gathered or dis- 
seminated. 


It is not apparent why, if the “public interest is served by the 
gathering and dissemination, in the widest possible manner, of in- 
formation with respect to” production and sales in furtherance of 
“the intelligent conduct of business operations,” the same data 
should not be made freely available to the negotiators when it is 
pertinent to the intelligent conduct of collective baragining. And 
since the employers do furnish this information to their trade asso- 
Ciations, the true objection to its disclosure to the unions is not 
that it is confidential but that it should be kept confidential from 
the employees’ bargaining representative. To sustain this position 
empowers the employers to utilize the information in negotiations 
when it is deemed to support their position but to withhold it from 
the unions when it is deemed to favor the latter’s position. 


This is not to say that a company does not have a legitimate 
interest against indiscriminate disclosure of its production and sales 
data.® The unions in this case recognized that interest; and not 
only assured that unauthorized divulgence would not take place, 
but specified the exact manner by which they intended’ to guard 
against it (Un. br. p. 5 and n. 4). The Board brief asserts that 
“leaks” may nevertheless occur (p. 43). In investing a union with 
the status of exclusive bargaining representative, Congress assumed 
the capacity of a union to act honorably and responsibly (Ford 
Motor Co. v. Huffman, 345 U. S. 330, 337-339), and neither 
decision nor contention can rest upon any different supposition. 
Speculation concerning “leaks” does not even weigh in the balance. 


This Court has said that “There is a vast difference between 
confidential and privileged,” and that “merely confidential” docu- 
ments that are not also “privileged” are not protected’ “against 
compulsory disclosure.” Communist Party of the United States 
v. S.A.C.B., 254 F. 2d 314, 321. This is relevant here. | For the 


8 Actually, the only particularization in this case of any _—s 
which could result to an individual employer from disclosure of his an- 
nual production and sales is the somewhat crytic explanation that: 
“Well, almost any smart lumber operator, if he knows the cost and re- 
alization of his competitors, is in good shape to bid agate, him for 
some of the publicity owned timber” (J.A. 1740). 
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“rule governing disclosure of data” by an employer at the request 
of a union in collective bargaining “is not unlike that prevailing 
in discovery procedures under modern codes.” N.L.R.B. v. Yaw- 
man & Erbe Mfg. Co., 187 F. 2d 947, 949 (C.A. 2). Production 
and sales data, not being privileged, must be disclosed when ger- 
mane to a bargainable issue. 


(d) The Board brief asserts that a criterion of need is justified 
because compilation of financial data “can also be burdensome” 
(p. 43). This hardly serves to distinguish financial from wage data 
since the compilation of wage “can also be burdensome.” As 
with wage data, so with financial data, the inquiry relevant to this 
objection is whether production is “unduly burdensome”. Tree 
Fruits Labor Relations Committee, 121 NLRB No. 64, 42 LRRM 
1384, 1385; see also, N.L.R.B. v. Item Co., 220 F. 2d 1139, 1141 
(C.A. 5). There is no possible justification, in terms of burden, 
for testing a request for wage data by relevance but a request for 
financial data by need. 


The suggestion of burdensomeness is particularly ironic in the 
circumstances of this case. The employers were already furnishing 
their trade associations with information hardly less burdensome to 
compile than that requested by the unions; indeed, the information 
was the same (Un. br. pp. 19-22). No objection on the score 
of burden was made by the employers during the negotiations. 
And the objection voiced at the hearing was, not to the task of 
compiling the annual production and sales data, but to the burden- 
someness of compiling the wage data (J.A. 1584-1588, 1592-1598, 
628-629, 655-660). Yet the Board has ordered the employers to 
produce the wage data! 


(e) The examiner found that the position of the employers, in 
withholding both the wage and the production and sales data, “was 
one of believing that they were not required to submit this infor- 
mation, or, stated otherwise, of questioning the legal requirement 
that they submit it. The record does not warrant a finding that 
they were motivated by bad faith in an attempt to undermine the 
bargaining process but, rather demonstrates a case of them taking 
a position which as a matter of law is erroneous and contrary to 
established law” (J.A. 1854-1855). The Board brief states, prop- 
erly, that the employers’ refusal to furnish the wage data was wrong- 











11 


ful regardless of their good faith, but it goes on to assert that the 
employers’ refusal to furnish the production and sales data can be 
wrongful only if it was motivated by bad faith (pp. 28, 30, 35 and 
n. 15, 36, 45). The distinction is incomprehensible. Subjective 
good faith which is not germane to an employer’s obligation to 
furnish wage data cannot suddenly acquire pertinence because so- 
called financial data is requested. And as we have said, the Board 
in its decision, while stating that financial data must be necessary 
as well as relevant, did not draw a further distinction on the basis 
of the employer’s subjective good faith (supra, p. 2). 


The Board brief purports to draw support for this distinction 
from N.L.R.B. v. Truitt Mfg. Co., 351 U. S. 149. Nothing in 
Truitt stands for the proposition that subjective good faith is ma- 
terial to an employer’s obligation to produce financial data. In 
that case the Board found that the employer had failed in its obli- 
gation, giving as its reason that “it is settled law. . . that when an 
employer seeks to justify the refusal of a wage increase upon an e€co- 
nomic basis, . . . good-faith bargaining under the Act requires 
that upon request the employer attempt to substantiate its economic 
position by reasonable proof. In the present case, we Jare satis- 
fied that the . . . [employer] has failed to submit such reasonable 
proof” (110 NLRB at 856-857). The elements of the; violation 
were thus found to comprise (1) the employer’s tender of an 
“economic basis” as its reason for refusing a wage increase, and 
(2) failure upon request to “attempt to substantiate its economic 
position by reasonable proof”; subjective lack of good faith was 
neither inquired into nor found. The order required that the em- 
ployer “Upon request furnish. . . [the union] with such statistical 
and other information as will substantiate the . . . [employer’s] 
position of its economic inability to pay the requested wage in- 
crease and will enable the . . . [union] to discharge its function as 
the statutory representative of the employees in the unit found ap- 
propriate by the Board” (110 NLRB at 857). The Court of Ap- 
peals for the Fourth Circuit declined to enforce the order, not be- 
cause subjective bad faith had not been found, but because the 
“Gnformation here asked relates to matters altogether in the province 
of management, which were not the proper subject of bargaining” 
(224 F. 2d at 874). The Supreme Court reversed. The reversal 
cannot be attributed to a supportable administrative finding of sub- 
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jective bad faith, for the Board made none. Instead, the Supreme 
Court stated that the employer’s position was that “the information 
requested was irrelevant to the bargaining process” (351 U.S. at 
151); the Court observed that the information was “highly rele- 
vant” (id. at 152); and it concluded that if an inability-to-pay 
| “argument is important enough to present in the give and take of 
collective bargaining, it is important enough to require some proof 
of its accuracy” (zd. at 152-153). 


The import of the Supreme Court’s decision is highlighted by 
the dissent to it. The dissent protested that the Board had evolved, 
and the Court approved, “a rule of law” instead of inquiring into 
the totality of negotiations to ascertain the employer’s “state of 
mind” (zd. at 155). The import of the holding is further con- 
firmed by the fact that the Court granted review in part because of 
“the conflict” with the Second Circuit’s decision in N.L.R.B. v. 
Jacobs Mfg. Co., 196 F. 2d 680, and resolved the conflict in favor 
of the Jacobs position (351 U.S. at 151). In Jacobs the Second 
Circuit stated that “There remains for consideration the validity 
of that part of the order which requires the respondent to sub- 
stantiate its position, by furnishing information to the union, that 
it was financially unable to meet the union’s demands. While we 
have not previously dealt with the precise question now raised, we 
think the rationale of our decision in N.L.R.B. v. Yawman & Erbe 
Mfg. Co., 2 Cir., 187 F. 2d 947, covers this situation” (196 F. 2d 
at 684). And the rationale in Yawman © Erbe, a pure wage data 
case, is that “the information must be disclosed unless it plainly ap- 
pears irrelevant” (187 F. 2d at 949). This assimilation of the em- 
ployer’s obligation to produce wage and financial data is sharpened 
by the fact that the Fourth Circuit’s position in Trutt was in terms 
predicated upon bifurcating the two (224 F. 2d at 874). And in 
N.L.R.B. v. F. W. Woolworth Co., a pure wage data case (109 
NLRB 196, 197), after the Court of Appeals for the Ninth Circuit 
declined to enforce the Board’s order in the absence of “a showing 
of reasonable need of the information to meet a condition” (235 
F. 2d 319, 323), the Supreme Court summarily reversed citing 
Truitt (352 U.S. 938). The Supreme Court thus cited a financial 
data case, Truitt, to support its result in a wage data case, Wool- 
worth. The Board brief in the present case would resurrect a 
dichotomy interred by the Supreme Court in Truitt and Wool- 
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worth.’ To be sure, the Supreme Court in Truitt stated that “We 
do not hold, however, that in every case in which economic in- 
ability is raised as an argument against increased wages it auto- 
matically follows that the employees are entitled to substantiating 
evidence” (351 U.S. at 153). But that statement is referable to 
the Court’s earlier observation that “The Company raised no objec- 
tion to the Board’s order on the ground that the scope of informa- 
tion required was too broad or that disclosure would put an undue 
burden on the company” (zd. at 151). In any event the rhetoric 
of the opinion ought not to obscure its holding. ; 

The reason that an employer’s subjective good faith is not rele- 
vant to his obligation to produce data is clear. An employer who 
refuses to negotiate upon a subject in the erroneous but sincere be- 
lief that it is not within the scope of mandatory collective bargain- 
ing (e¢.g., N.L.R.B. v. J. H. Allison & Co., 165 F. 2d 766 (C.A. 6), 
cert. denied, 335 U. S. 814; Richfield Oil Corp. v. N.L.R.B., 231 
F. 2d 717 (C.A.D.C.), cert. denied, 351 U. S. 909), or an em- 
ployer who stalemates negotiations in the erroneous but sincere 
insistence upon a position pertaining to a subject not within the 
scope of mandatory collective bargaining (e.g., N.L.R.B. v. Wooster 
Division of Borg-Warner Corp., 356 U. S. 342), defaults in his 
obligation to bargain despite his sincerity. Subjective good faith 
is pertinent only to ascertaining whether the employer has dis- 
charged his obligation to make an honest effort to reach agreement 
upon the content of the bargain. N.L.R.B. v. American National 
Ins. Co., 343 U. S. 395. But where an employer refuses to bar- 
gain upon a subject at all, or circumscribes his bargaining upon a 
subject by insistence upon an invalid condition, he is not exon- 
erated because he sincerely misconceives his duty. The employer’s 
refusal to furnish information relevant to a bargainable issue is 
within this class. The refusal to produce data germane toa bar- 
gainable issue is equivalent either to not bargaining upon the sub- 
ject at all or to circumscribing the scope of bargaining by withhold- 
ing information whose proffer would provide the opportunity for 
a full exploration of the avenues of possible acord. It bears repeti- 
tion that, as the Board brief concedes, an employer’s sincere refusal 
to produce relevant wage data does not excuse his a a 


® It will be recalled that the Board’s brief to the Supreme Court in 
Truitt argued in favor of assimilation (supra, pp. 3-4). 
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of it. There is no basis in the statute, as there is none in reason, 
for saying that sincerity will nevertheless excuse an employer’s with- 
holding of relevant financial information.*° Regardless of the data 
sought, as the Court of Appeals for the Seventh Circuit held in re- 
quiring the employer to produce sincerely withheld time study in- 
formation, “good faith is not open to an employer as a defense 
to an unfair labor charge upon its refusal to bargain merely be- 
cause it entertained an erroneous view of the law.” Taylor Forge 
& Pipe Works v. N.L.R.B., 234 F. 2d 227, 231.4 


(f) The Board brief states that “It is for reasons such as these 
that the Board refuses to hold that the union can unilaterally create 
a duty on the part of the employer to furnish financial information 
even though it may have some degree of relevance to issues which 
may arise during negotiations” (pp. 43-44). First of all, it is the 
statute, not the union, which creates the duty. And to say that 
the union cannot “unilaterally” create the duty is simply to say 
that the disclosure of financial data is obligatory only if it is relevant 
to a bargainable issue raised by the employer, but that the same 


10 The Board brief’s own ambivalent attitude towards this question 
is evident from its statement that (p. 44): “The determination of 
“good faith’ or ‘bad faith’ in these situations is really a matter of bal- 
ancing of interests and the Board’s experience makes it especially 
competent to determine whether the union’s need for financial data 
is sufficient to counter-balance the employer’s justified reluctance to 
make the information public.” This is to say that it is not a matter 
of subjective good faith or bad faith at all. 

11 Quite correctly, PIRC et al. note the incongruity of the Board’s 
application of one standard to wage information and another to fi- 
nancial information (p. 18, n.9). PIRC’s solution is to throw over all 
the law on the subject. 

PIRC et al. contend that they were not in default of their obliga- 
tion to produce the requested information, either wage or financial, 
because they negotiated in good faith with the unions as to whether 
they should produce it (pp. 10-14). The finding is that “All of the 
employer respondents failed to furnish the sought information, either 
flatly or by delaying a response to the query and thereafter not sup- 
plying it” (J.A. 1854f). This is not bargaining at all, whether in good 
or bad faith. Furthermore, and more fundamentally, a union is not 
obliged to bargain to obtain that which the statute has granted. The 
statute does not “confer upon the employer the option of bargaining 
concerning a matter guaranteed the employee as of right,” and to 
which the union is “entitled for the asking.” McQuay-Norris Mfg. 
Co. v. N.L.R.B., 116 F. 2d 748, 751 (C.A. 7). See also, N.L.R.B. v. 
Wooster Division of Borg-Warner Corp., 356 U.S. 342. 
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data may be withheld if the same bargainable issue is raised by 
the union. On the view advanced in the Board brief, it might 
better be said that it is the employer who would be empowered 
“unilaterally” to determine what financial information Be is re- 
quired to produce. 

It would be a novel conception of discovery, to which: the em- 
ployer’s obligation to disclose data “is not unlike” (supra, p. 10), 
to hold that a party may require his adversary to produce only 
that data in his possession relevant to the adversary’s defense but 
not that data germane to the party’s claim. In this case, admitted- 
ly, the unions could obtain the production and sales information 
only from the employers (G.C. Ex. 9) ; the production information, 
together with the total hours worked, is necessary in establishing 
productivity. To say that the production information need not be 
supplied because the unions took the initiative in seeking a wage 
raise based on productivity is to say that, in proposing and justify- 
ing a wage raise grounded on this factor, the unions must act 
without access to the very data necessary to a realistic proposal and 
its meaningful discussion. The anomoly is compounded by the 
fact that the unions can secure the total hours worked for the ask- 

ing, because it is wage data, but cannot obtain the production in- 
formation, because it is so-called financial data; yet both are indis- 
pensable in ascertaining productivity. It would seem clear, whether 
the information sought is wage or financial, that the true question 
is whether it is relevant to a bargainable issue, not which side has 
raised the issue as to which the information is germane. | 


(g) The Board brief asserts, as does PIRC et al. (PIRC br. pp. 
23-27), that to require production of financial data simply because 
: is germane to a bargainable issue would require disclosure of 

“every detail” of an employer’s “business affairs” (Bd. br. p. 41). 
We need not pause to consider whether the consequences are as 
horrendous as they purport to imagine. For all that is involved in 
this case is furnishing annual figures of production and sales be- 
cause relevant either or both to negotiating a wage raise based on 
increased productivity or to the employers’ resistance to a wage in- 
crease because of their plea of an unsatisfactory business environ- 
ment. The production of this information in this context should not 
be denied because of any number of hypothetical situations which 
might be conjured up by ad horrendum arguments. “. . . [W]hat 
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is reasonably clear in a particular application is not to be overborne 
by the simple and familiar dialectic of suggesting doubtful and ex- 
treme cases.” Santa Cruz Packing Co. v. N.L.R.B. 303 U. S. 453, 
467. 


3. The production and sales data is relevant to the negotiation 
of a wage raise based on productivity: The Board brief admits 
that “It is indubitably true. . . that unions frequently base their 
wage demands on asserted increases in employee productivity and 
that employee productivity is one of the factors which enter into 
wage determinations” (p. 37). It nevertheless asserts that the re- 
quested production and sales information “had little or no rele- 
vance” to the negotiation of a wage raise based on productivity. 


(a) The Board brief contends (pp. 37, 40), as does intervenor 
Brooks-Scanlon (p. 7), that the unions requested the production 
and sales data only for the year 1953; that ascertainment of in- 
creased productivity requires a basis for comparison with preceding 
years; that data for preceding years was not requested; and that 
the requested data could not therefore be relevant to determining 
increased productivity. The contention is without merit. 


There was of course no productivity data for the pine area, 
either for 1953 or preceding years. That was the rub. But there 
was a chart of the West Coast Lumbermen’s Association showing 
indicated productivity per thousand board feet for lumber and saw- 
mill operations in the fir area over a period of years (Un. br. pp. 
6, 11-12, 16-17). The requested production data, collated with 
the requested data pertaining to total hours worked, would establish 
productivity per thousand board.feet for comparable operations in 
the pine area in 1953. If the 1953 productivity for the fir and pine 
areas for comparable operations were found to be approximately 
the same, it would be fairly inferrable that the rate of increasing 
productivity over the years for the two areas was also approxi- 
mately the same. For the alternative to inferring that the two 
areas were enjoying about the same rate of progress would be to 
assert that initially the pine area was more efficient than the fir area, 
that the efficiency of the pine area remained at a standstill (or its 
rate of progress slowed) while that of the fir area increased, and 
that the increasing productivity of the fir area simply represents 
catching up with the pine area efficiency which had itself ceased to 
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grow (or its rate of growth slowed). No one suggests this was 
the situation. 7 


Furthermore, the objection to the relevance of the production 
and sales data now asserted was never voiced during the nego- 
tiations. Nevertheless, as the Board brief states (p. 32, n. 13), 
“during the negotiations the Union’s position was that it needed the 
data to determine whether or not employee productivity had in- 
creased. . . .” Had the alleged deficiency in the scope of the in- 
formation requested been then asserted it could have been quickly 
corrected by asking for more of it. For if the objection is not 
enough information, the solution, now as then, is more informa- 
tion, not no information. And are we really to believe that, but 
for the belated assertion that not enough was requested, the em- 
ployers would be willing to produce the data if more were asked? 
Or would we not then be faced with the additional cry of the 
burdensome scope of the information sought? 


(b) The Board brief states that “the Union asked for the pro- 
duction and sales figures in order to determine what size wage de- 
mands to make in relation to the Employer’s ability to pay and to 
enable it to refute any argument the Companies might raise dur- 
ing negotiations based upon inability to meet the Union’s demands” 
(p. 34), from which it appears to argue that the data was not also 
sought to establish productivity. This is like saying that if water 
is wanted for washing and cooking it is not also wanted for drink- 
ing. “The purposes were coordinate; neither was exclusive. Where 
the Local’s request for relevant data is for a proper and legitimate 
purpose it cannot make any difference that there may also be other 
reasons for the request or that the data may be put to other; uses.” 
Utica Observer-Dispatch, Inc. v. N.L.R.B., 229 F. 2d 575, 577 
(C.A. 2). Indeed, the data had to be requested in advance of ne- 
gotiations if it were to serve its purpose as a predicate for a wage 
raise based on increased productivity, for time was necessary to 
collect and collate the data (J.A. 205, 259-260). : 


Because of their own failure of analysis the Board brief (pp. 34- 
35) and intervenor Brooks-Scanlon (p. 7) unjustly accuse the 
unions of saying what they do not mean. It is enough to cite the 
examiner’s undisturbed finding (J.A. 1774) that “the request for 
the information was made in good faith by NRNC” (J.A. 1854). 
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(c) The Board brief asserts that the requested production and 
sales data was not relevant to negotiating a wage raise based on 
increased productivity because the unions were predicating their po- 
sition on national producticity and not pine area productivity (pp. 
38-39). To support this contention the Board brief stresses that 
part of the unions’ statement at the March 12 meeting that “it is 
the Union’s opinion that a part of the wage increase should be 
based on the productivity of the over-all economy of the nation.” 
Ignored is the fact that this statement was prefaced with the word 
“While” and the thought was concluded with the words that “it 
[the union] is also cognizant of the fact that it should be constantly 
aware of and study the productivity status zn this industry. Form 
IWA-1 was designed to help the Union in this respect” (Un. br. 
p- 11, emphasis supplied). It is not apparent why significance 
should be drawn wholly from one part of the thought to the ex- 
clusion of the significance of the copart of the same thought. 


Ignored also is the fact that, in previous negotiations, the em- 
ployers had rejected the relevance of the national statistics “on the 


basis that they were not specific to them” and that, in recognition 
that “in some respects much of their argument was probably well 
founded,” the unions decided that “we needed, in addition to na- 
tional and industry association statistics, more specific statistics of 
companies and by segments of the industry” (Un. br. pp. 5-6). 
And similarly ignored is that the fact that, in the current negotia- 
tions, in rejecting a wage raise based on increased productivity, the 
employers maintained that there was no increase in productivity 
in the pine area, contended that only an increase in that area would 
provide a justifiable basis for a wage raise, but refused to furnish 
the very information they insisted was germane. It would be a 
strange doctrine of relevance to hold that information is not per- 
tinent when it is germane to substantiation of the employers’ po- 
sition taken in response to the union’s position. While describing 
it as “the broadest possible interpretation,” the Board brief itself 
states that Truitt applies “to cases in which the employer raises a 
defense, the validity of which the union is unable to judge unless 
it is furnished the data on which the defense is based” (p. 27). 


(d) Another argument advanced in the Board brief is that the 
industry data was irrelevant because the employers “would not have 
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granted the Union’s demands even if it had used the productivity 
figure for the industry” (pp. 39-40). Data otherwise relevant is 
not to be withheld because of a guess that the illumination it fur- 
nishes will not be persuasive. If data is relevant the only way to 
determine its ultimate persuasive worth is to put it into the 
collective bargaining hopper. To say that relevant data can’ make 
no difference in the result is to disrespect the very premise which 
underlies the obligation to produce it. Next to denying the duty to 
furnish information altogether the best way of denigrating it is to 
chip at it by a narrow and grudging application of relevance. 

(e) The arguments now advanced in the Board brief in an at- 
tempt to show that the production and sales information is not rele- 
vant to the negotiation of a wage raise based on productivity were 
not articulated in the Board decision. In its disposition of the case 
the Board decided only that ability-to-pay had not been raised and 
that the production and sales data, being relevant to that! issue, 
need therefore not be produced. The pertinence of the data to pro- 
ductivity was not considered; it was simply ignored. This is thus 
not a case of differing with the agency in its evaluation; the agency 
made no evaluation at all. The Board brief cannot supply findings 
that the Board did not make, nor justify decision upon the basis 
of reasons that the Board did not give (supra, p. 4). 


4. The production and sales data was relevant to the employers’ 
assertion that they could not grant a wage increase because of the 
unsatisfactory state of their business: 

(a) The Board brief states that (p. 35): 


Production and sales figures relate to and are commonly 
cited as evidence of a company’s “financial” condition (J.A. 
1777). If its production and sales are high, it is generally 
regarded as being prosperous; if they are low or are falling, 
it is generally assumed that the company is losing mca 

The Board brief also states (p. 41) : 

Furthermore, ability-to-pay is an issue, direct or indirect, 

in virtually all collective bargaining. 


Since ability-to-pay is concededly always “an issue,” and since the 
production and sales data is admittedly relevant to it, it is not ap- 
parent to us why the Board’s brief has not stated a conclusive case 
in favor of its production. It cannot make a difference that the 
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data was sought in advance of and in preparation for negotiations, 
particularly since this course was dictated by the employers’ position 
in preceding negotiations and reconfirmed in the current nego- 
tiations (Un. br. pp. 5-6, 11-12, 16-17, 39). Since ability-to-pay 
is always “an issue,” it is pointless to defer a request for infor- 
mation pertinent to it. As with wage data, so with financial data, 
a request in advance should be honored “except in these in- 
frequent instances in which the inquiry is patently outside the bar- 
gaining issue.” N.L.R.B. v. Yawman & Erbe Mfg. Co., 187 F. 2d 
947, 949 (C.A. 2). A subject which is always “an issue” can- 
not be such an instance, 

(b) The Board brief contends that the unions “admitted” that 
the employers “at no time raised ‘inability to pay’ as a defense 
to the Union’s demands” (p. 29), and it cites in support of this 
contention the statement made by the unions’ representative at 
the August 6 meetings with Brooks-Scanlon, Tite Knot, and Pon- 
derosa that the companies “do not plead inability to pay. On the 
contrary, they are well able to give a wage increase but refuse to 
do so” (Bd. br. p. 31). There is a certain naivete evident in this 
contention. To the employers’ circumlocution that they “were not 
pleading inability to pay” but “inadvisability to pay” (Un. br. p. 
48) the unions’ riposte was to attempt to exploit the expression by 
turning it against the employers. A semanticism was countered 
by a debating point. Neither should obscure the actual situation 
from an objective trier of fact (Un. br. pp. 47-48). Red Blanket’s 
position epitomized that of the other employers when it told them 
in advance of negotiations “we couldn’t afford to pay any further 
salaries” (J.A. 983). 


(c) The Board brief states that the employers justified their re- 
fusal to grant a wage increase “because of downward trends in the 
industry such as steadily falling lumber prices, a drop in produc- 
tion and unfilled orders, increases in inventories, and the develop- 
ment of substitutes for lumber” (Bd. br. p. 30); that, contrary 
to the assumption in the unions’ brief, these “ ‘unsatisfactory busi- 
ness conditions” and “ ‘inability to pay’” are not “the same thing” 
(Bd. br. p. 31); and from this it is apparently argued that, while 
data pertinent to a plea of inability-to-pay should be produced, data 
germane to unsatisfactory business conditions need not be. 

This “is to shrivel a versatile principle to an illustrative appli- 
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cation. Inability-to-pay exemplifies but does not exhaust the 
principle. In Truitt the Board itself stated that “when an employer 
seeks to justify the refusal of a wage increase upon an economic 
basis,” it is required upon request to “attempt to substantiate its 
economic position by reasonable proof (supra, p. 11, emphasis 
supplied). The Board thus used the generic phrases “economic 
basis” and “economic position” of which inability-to-pay is but 
one manifestation. An “unsatisfactory business condition”—the 
phrase used by the Supreme Court in Truitt—may be another 
manifestation. But, however the “economic basis” is manifested, 
the obligation to produce data pertinent to it must be the same. In 
any event, it seems the sheerest cavilling to assert that when an em- 
ployer says that he cannot grant a wage increase because of falling 
prices, dropping production, increasing inventories, and the like, 
he is not saying that he is unable to pay. Is he saying dusting 
else, or anything at all meaningfully different, in terms of his ob- 
ligation to produce supporting data? 
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5. The production and sales data was “necessary” as. wall as 
“relevant”: We have shown that the production and sales data was 
relevant both to the negotiation of a wage raise based on produc- 
tivity and to the employers’ economic basis for resisting a wage 
raise. If “need” must also be shown, that too stands established. 


As to the “need” for the data to substantiate the employers’ eco- 
nomics basis for refusing a wage increase, the Board found it did 
not exist only because it found that inability-to-pay had not been 
put in issue. As it stated, “until ability-to-pay becomes an issue, 
‘specific need’ for information as to it cannot be shown, nor can 
such information be said to be necessary as well as relevant” (J.A. 
1779, n. 21). We have shown that ability-to-pay, or its indis- 
tinguishable equivalent, was in issue (Un. br. pp. 46-49) ; indeed, 
as the Board brief states, it is always “‘an issue.” The predicate for 
the Board’s conclusion that no “need” was shown thus falls. 


As to the “need” for the production and sales information to 
establish productivity—a question the Board did not consider— 
that too is patent. The employers rejected the relevance of the 
productivity information relied upon by the unions, stating that 
it pertained to the fir area, not the pine area, that there was no 


12 Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 189. 
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increase in productivity in the pine area, and that an increase in 
the fir area did not provide a valid basis for a wage raise in the 
pine area. The unions disputed the claim that productivity in the 
pine area had not increased (Un. br. pp. 11-12, 17-18). Yet the 
employers refused to furnish the information that would have en- 
abled the ascertainment of productivity in the pine area, the seg- 
ment of the industry the employers insisted was material. How 
much more indispensable must information be than to resolve a 
square conflict of a disputed question of fact? 


And so, as the examiner found, the “production and sales figures 
were relevant and necessary for the purposes of collective bargain- 
ing” (J. A. 1857). 


II. PRODUCTIVITY IS A RELEVANT WAGE 
DETERMINANT 


Intervenor Brooks-Scanlon contends that productivity is not a 
relevant wage determinant (pp. 8, 15). At his press conference of 
August 6, 1958, President Eisenhower stated, “I think that, first of 
all, if we are going to remain a country without artificial control, 
meaning that we are not going to try to go into a Federally con- 
trolled economy, then labor and business must be very, very careful 
about this whole problem of pushing wages each year above those 
rates that imply or show the increases in productivity... .”** We 
do not believe that the President is so misinformed as repeatedly to 
stress as relevant in wage determination a factor which is not ger- 
mane to it (Un. br. pp. 31-32). 


On a somewhat more sophisticated level intervenor Brooks- 
Scanlon deprecates the value of productivity as a wage determinant. 
It should be stressed at the outset that, so long as it is a relevant 
wage determinant, the worth that should be attached to productivity 
is exclusively a function of the negotiators in hammering out their 
bargain. The role of the Board is to carry out the statute’s com- 
mand that information pertinent to the question shall be furnished 
in order that negotiation of it may be intelligent and informed. It 
is no part of the function of the Board to judge the worth of any 
wage determinant. 


13 Washington Post and Times Herald, Aug. 7, 1958, p. A8, col. 7 
(emphasis supplied). 
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Moreover, in belittling productivity as a wage determinant, 
Brooks-Scanlon erects a series of straw men, which it then pro- 
ceeds to demolish. A few examples will suffice to illustrate the 
technique: 


1. Brooks-Scanlon contends that to measure croidctsbieg by 
labor output is as meaningless as to measure it by annual rainfall 
(pp. 9, 12). This is to miss the whole point of productivity. Pro- 
ductivity measures efficiency, and one would have to be blind not 
to see that efficiency has been increasing markedly over the years. 
Labor output has been the rod by which to measure that increasing 
efficiency. While we have some difficulty in seeing how it could 
be measured by rainfall, “productivity could be measured as, say, 
output per kilowatt-hour of electric power, or output per ton of 
some particular raw material.” ™* The collective bargaining issue 
would still be the same. For whatever the measure of the increased 
efficiency of production, that increase does “provide the basis for 
an increased amount of reward. A most fundamental problem is 
how the rewards of increasing productivity may be shared iby the 
major segments of the economy.” As we have stressed, “In a 
free economy the share allotted to labor is determined in pave 
collective bargaining” (Un. br. p. 35). 


“Productivity is defined as output per unit of input.” *® While 
it could be measured, as we have said, by other means, “The al- 
most universal measure of input is labor input, and physical ‘output 
per man hour is the general measure of productivity... .”27 “It 
is necessary to choose some yardstick of input which is commonly 
understood and universally present in all production. For this 
reason the input factor which is most frequently taken as the yard- 
stick is a man-hour of working time. The reasons for selecting 
labor time as the unit of input are: first, it is present in all produc- 
tion; second, because we are a society of men, not machines, we 
are especially interested in how man’s efforts are used; third, better 
statistical records exist for employment and hours worked than for 


14 Steiner and Goldner, Productivity, 6 (1952). 
15 Td. at vi. 


16 Steiner, The Productivity Ratio: Some Analytical Limitation On 
Its Use, 32 Rev. of Econ. and Stat. 321 (1950). 


17 Ibid. 
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most other factors that serve as inputs.” ** We do not think that 
everybody is out of step but Brooks-Scanlon. 


2. Brooks-Scanlon states, and the Board brief implies (Bd. br. 
p. 40 and n. 20), that the fallacy of measuring productivity by 
labor input is that it results in attributing increased efficiency ex- 
clusively to labor’s effort (B-S br. pp. 9, 10, 12). Of course it does 
not. It measures increased efficiency; it does not purport to meas- 
ure to whom that increase is attributable. Nor does anyone pre- 
tend that the increase is due only to labor. “The fact that the con- 
ventional yardstick of input is a man-hour of labor does not mean 
that measures of productivity are related solely to the efforts of 
labor.” ?® It may be inter alia that workers “have become more 
skilled”; or that “the number of machines per worker” has in- 
creased or “better machines” found; or the “quality of raw mate- 
rial may have improved”; or the “organization of production may 
have been changed to make it more efficient’; or the “increase in 
output may have resulted from operating at capacity.” 7° “In sum: 
productivity, even when reported in terms of man-hours, does not 
reflect the efforts of labor alone, but includes all elements which can 
contribute to more efficient use of labor-time in production.” ™ 
But whatever the cause of the increase in efficiency, an increment 
has resulted, and the question remains, to be determined by col- 


18 Steiner and Goldner, Productivity, 6 (1952). 

19 Td. at 7. 

20 Td. at 7-8. 

21 Td. at 8 (emphasis in original). See also, Lester, Labor and In- 
dustrial Relations, 78-79 (1951); Dunlop and Healy, Collective Bar- 
gaining, 92-93 (1953). And see, Chamberlain, Labor, 281-282 (1958) : 
“Sometimes business representatives are so anxious to prove that it is 
not labor that is responsible for rising productivity, they give the im- 
pression that it is really management—which introduces new processes 
and equipment, and secures capital, and organizes production—that 
can rightfully claim to have given rise to the steadily increasing efficien- 
cy of our industrial plant. But we might with equal justice point out 
to such claimants that the technologies and processes on which they 
rely are devised by people who have gained their technical and scien- 
tific training in educational institutions which are subsidized by society 
itself and which teach skills and knowledge some of which have been 
handed down for centuries, which are part of our cultural heritage, 
and for which management can claim no credit. And the availability 
of capital depends on the consumption patterns of our society as a 
whole, not solely on the willingness of management to use it.” 
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lective bargaining, how much of it shall be distributed to | labor as 
its share. 

Related to this misconception is Brooks-Scanlon’s fishes mis- 
conception that the negotiation of a wage raise based on increased 
productivity implies that labor’s share is to be determined’ by some 
fixed mechanical formula (pp. 11-13, 21-22). We thought we 
had made it plain that the amount of labor’s share was solely a 
matter for collective bargaining to be resolved by any means that 
was Satisfactory to the negotiators (Un. br. pp. 35-36). 


3. By quoting from Slichter, Brooks-Scanlon appears to contend 
that national productivity, not company or industry productivity, is 
the more appropriate basis for a wage raise based on increased 
efficiency (pp. 16-17). That may be. As we have said, “It is a 
matter for collective bargaining to decide the extent to which, if at 
all, the greater or lesser productivity in an individual company, seg- 
ment of an industry, or industry, in comparison with the national 
average for the economy as a whole, should enhance or detract 
from the justifiability of a wage increase”(Un. br. p. 40). But, 
as we also said, “Whatever the underlying merits, informed and 
intelligent negotiation of the question cannot be had if productivity 
information at all levels pertinent to the different positions: is with- 
held” (zbid., and see id. at 36-37). The obligation to furnish data 
is not dependent upon commitment to any particular a aia 
philosophy. 

Furthermore, Brooks-Scanlon is quarreling with itself. For the 
position it now asserts is diametrically opposed to what its vice- 
president stated at the hearing and in negotiations (J. A. 1573): 


There were discussions regarding productivity in the pine 
area, but the union committee never had any information per- 
taining to pine figures. They continually gave us figures per- 
taining to fir production and general productivity throughout 
the nation, and never once considered the actual production in 
individual plants, which in my opinion is the governing factor. 
Now, your national productivity has nothing to do with what 
Brooks-Scanlon . . . can do. 


And so, when Brooks-Scanlon objects to furnishing cites, 
information for the pine area and individual companies, the “short 
answer” is that we are “looking precisely where the corporation 
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looked when it gave its reasons for refusing new monetary benefits 
to the . . . employees.” ” 

Finally, the influence of company and industry productivity on 
company and industry wage rates cannot in any event be dis- 
counted. As has been said: 78 


All this is not to say that changes in productivity do not have 
effects upon the structure of wages within plants or among 
industries. It can be established, for instance, that wages in 
the last twenty-five years have increased more rapidly than 
the average in those industries in which employment and pro- 
ductivity have increased more rapidly than the average. Sim- 
ilarly, the wages have increased less rapidly than the average 
in those industries in which employment and productivity have 
either increased less rapidly than the average or actually de- 
clined. 

4. Brooks-Scanlon cavils with the example by which it was shown 
that a wage raise based on increased productivity in the existing 
ratio of labor costs to all other costs does not detract from a pro- 
portional increase in profits (pp. 11-12). Brooks-Scanlon says 
that the increase in productivity may have been brought about by 
the introduction of a motor driven chain saw; that the labor cost of 
two men operating the saw is the same as when the two men were 
swinging axes; that cost of production has gone up because of the 
cost of buying, running and maintaining the chain saw; and that the 
increased production must therefore be discounted by the increased 
cost. 
This begs the question. Obviously two men operating a chain 
saw will fell a great deal more timber than two men swinging axes. 
The great probability is that, because of the introduction of more 
efficient machinery, unit equipment cost (including higher deprecia- 
tion charges) would drop as production rises, even though a chain 
saw rather than axes are used. If this perfectly foreseeable and rea- 
sonable consequence occurs, profits could rise (using the percent- 
ages in the example) by more than 10 percent even while labor 
costs, because of an increase in wage rates based on increased pro- 


22 Trial Examiner A. Bruce Hunt in Tennessee Coal and Iron Di- 
vision, United States Steel Corporation, Case No. 10-CA-3273, Sept. 
29, 1958, in 42 LRR 643, 644. 

23 Dunlop and Healy, Collective Bargaining, 92 (1953). 
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ductivity, are rising only 10 percent. The assumption satiecitas 
the example is thus more favorable to Brooks-Scanlon than it knows. 

Even assuming that unit equipment cost increases, the true ques- 
tion is still whether, considering the increased equipment cost, the 
total unit cost has decreased because of the increase in production. 
Thus, being as “purely theoretical” as Brooks-Scanlon (p.|12), if 
two men operating a chain saw can in one month fell as much tim- 
ber as two men swinging axes can in six months, then the employer 
is getting six times as much production with the same labor cost (or, 
if he does not wish to increase production, he can maintain the 
same production with one-sixth of the labor cost). Unless the new 
equipment cost equals the saving in labor cost, which is extremely 
improbable, the employer has realized a gain. And clearly a pru- 
dent management will not introduce new equipment without first 
ascertaining whether, considering the equipment cost, a decrease in 
unit cost will nevertheless ensue. If management proves imprudent, 
and a union relies upon increased productivity although no gain 
has ensued, the employer can quickly counter by showing his unit 
cost has not decreased. Productivity information is relevant in ne- 
gotiating a wage increase but it is not the only element which is 
relevant. 

All this has nothing to do with the purpose for which the example 
was cited. It was a simplified illustration to show that a wage 
raise based on increased productivity need not detract from a pro- 
portional increase in profits, For Brooks-Scanlon to introduce com- 
plicating data into the example does not derogate from the prin- 
ciple. It simply requires more complicated anthmetic to illus- 
trate it.” : 


III. THE BOARD’S ORDER PROPERLY IDENTIFIES 
LOCALS 6-7 AND 6-122 AS THE BARGAINING REP- 
RESENTATIVES TO WHICH THE EMPLOYERS 
ARE REQUIRED TO FURNISH THE INFORMA- 
TION. 


PIRC et al. contend that the Board’s order is improper insofar 
as it requires “PIRC, Ponderosa, Tite Knot and Barclay to cease 


24 Brooks-Scanlon’s arithmetic is a trifle weak. It states that the ex- 
ample shows that unit cost, less labor costs and less profit, is $5.00 
(p. 11). The example shows that total unit cost, including profits and 
bce cost, is $2.00 (Un. br. p. 45). 
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and desist from refusing to bargain with . . . Local 6-7, by failing 
to furnish that particular labor organization the information listed 
in the order,” and “in requiring that these employers furnish the 
same union the listed information” (p. 22). The basis for the con- 
tention is that the findings identify Local 6-7 as the representative 
of the employees only for the period prior to June 21, 1954 (p. 8), 
and thereafter, it is contended, Local 6-7 was “no longer the proper 
bargaining agent” (p. 22). 

1. This contention is not comprehended within the scope of the 
stipulated issues. It is therefore not open on this review. Inter- 
national Brotherhood of Boilermakers v. N.L.R.B., 42 LRRM 2771 
(C.A.D.C., Oct. 2. 1958). 


2. This contention is in any event without merit. 

(a) It is desirable to state what is not involved in this conten- 
tion. It does not apply to, and is not made on behalf of, Brooks- 
Scanlon. Local 6-7 was admittedly the representative of Brooks- 
Scanlon’s employees at all material times (J.A. 1852f). This is 
pertinent in that, should the unions prevail in their contention that 
the production and sales data should have been produced, there is 
no question but that the ensuing order should run in favor of Local 
6-7 insofar as Brooks-Scanlon is concerned.”® 


It is also clear that the sole consequence of accepting the conten- 
tion of PIRC et al. is to delete reference to the unions from the 
order. For example, paragraph 1(a) of the order would still re- 
quire the particular employer to cease and desist from “Refusing to 
bargain collectively with . . . the exclusive representative of its 
employees in the appropriate unit... .” (J.A. 1780), the sole 
modification being the deletion of the unions as the identified rep- 
resentatives. Similar modification would apply to ensuing provi- 
sions of the order. PIRC et al. concede this (p. 38). 


(b) The basis for the contention that Local 6-7 was “no longer 
the proper bargaining agent” after June 21, 1954, is the further 
contention that subsequent to that date “the Union lost its ma- 
jority as the strikers were replaced” (p. 22). Assuming a loss of 
Majority, it is not relevant, for it occurred after the wrongful re- 


25 Brooks-Scanlon has complied with the order requiring it to fur- 
nish the wage and related data and for this reason the Board has not 
sought enforcement of the order as to it. 


v? 
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fusal to bargain. The standard remedy in this situation “requires 
that an employer bargain exclusively with the particular union 
which represented a majority of the employees at the time of the 
wrongful refusal to bargain despite that union’s subsequent failure 
to retain its majority.” Frank Bros. Co. v. N.L.R.B., 321 U. S. 
702, 705. See also, N.L.R.B. v. Swift & Co., 162 F. 2d 575, 582- 
585 (C.A. 3), cert. denied, 332 U.S. 791. 


The seriousness of the wrongful refusal to bargain is ane 
by the fact that, as the unions contend, it was a factor contributing 
to bringing about the strike. And should the unions prevail in 
their contention that it was an unfair labor practice strike, the em- 
ployers would be required to reinstate the replaced strikers upon 
their unconditional application. The premise which underlies the 
argument that a loss of majority occurred would then fall. 


(c) Aside from the irrelevance of loss of majority, there is no 
substantial basis for asserting that any loss occurred. It is con- 
ceded that it was properly found that the unions were the desig- 
nated representatives of the employees at least until June 21, 1954 
(J.A. 1850-1853f). Indeed, since “the contractual relationship in 
all cases had been a long one with union security clauses included in 
the Ponderosa, Tite Knot, Red Blanket and Brooks-Scanlon agree- 
ments” (J.A. 1852f), all the employees were in fact union mem- 
bers. The situation is thus that the unions were concededly the 
statutory representatives on June 21, 1954, and applicable is the 
presumption of the continuity of the status of an existing representa- 
tive. “On general principle, . . . the presumption is that the 
status continues until shown to have ceased.” N.L.R.B. v. Whittier 
Mills Co., 111 F. 2d 474, 478 (C.A.5).8 ! 


It is the employers’ burden to rebut the presumption. The only 
circumstance cited in rebuttal is that “the strikers were replaced.” 
This assumes that none of the replacements favored representation 


26 See also, N.L.R.B. v. National Motor Bearing Co., 105 F. 2d 652, 
660 (C.A. 9), noted in 9 Wigmore, Evidence §2530, n. 4 (Supp. 3 ed. 
1947); N.L.R.B. v. Harris-Woodson Co., Inc., 162 F. 2d 97, 99-100 
(C.A. "4) ; Oughton v. N.L.R.B., 118 F. 2d 486, 498-499 (C.A. 3)’ 
cert. denied, 315 U. S. 797; N.L.R.B. v. Highland Park Mfg. Co., 110 
F, 2d 632, 640 (C.A. 4) ; N.LR.B. v. Piqua Munising Wood Products 
Co., 109 F. 2d 552, 554 (C.A. 6); Colorado Fuel and Iron a i v. 
N.LR.B., 121 F. 2d 165, 175 (C.A. 10). 
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by the unions. Even granting the assumption, it does not begin to 
establish loss of majority. Thus: 


The Ponderosa unit: There were 100 employees within this unit 
(G.C. Ex. 18, p. 6, J VIII). Of this number 14 were replaced 
(J.A. 1849f). Thus the replacements constituted but 14 percent 
of the unit. 


The Tite Knot-Barclay unit: Tite Knot and Barclay constitute 
a single unit for collective bargaining purposes (J.A. 1804, n. 5f, 
1799-1802f). Tite Knot employed 33 within the unit (G.C. Ex. 
1 T, p. 6, J VIII). Of this number 10 were replaced (J.A. 1849f). 
Barclay employed 30 within the unit, of whom none were replaced, 
but 3 did not return to work after striking (G.C. Ex. 1 U, p. 5, 
(ili). Thus, in the combined unit of 63 employees, 10 were re- 
placed, the replacements constituting but 16 percent of the unit. 


The Red Blanket unit: There were 79 employees within this unit 
(G.C. Ex 1 R, p. 6, J IX). Of this number 27 were replaced (J.A. 
1849f). This constituted 34 percent of the unit. 


It is clear, therefore, that the percentage of replacements to the 
total complement of each unit is too small to warrant an inference 
that this caused a loss of majority. In each unit well more than 
half of the complement of employees continued to be the union 
members who originally composed it—86 percent in Ponderosa; 84 
percent in Tite Knot-Barclay; 66 percent in Red Blanket. That 
these employees chose to withdraw from the strike before its termi- 
nation of course does not mean that they chose to withdraw from 
union representation. Not even the members’ discontinuance of 
dues payment, much less “their return to work,” is without more 
inconsistent with a desire to have “continued representation by the 
union for as long as it would act for them.” N.L.R.B. v. National 
Seal Corp., 127 F. 2d 776, 779 (C.A. 2). No contrary contention 
is made. 


3. There remains the question of the propriety of an order run- 
ning in favor of Local 6-122 should the unions prevail in their con- 
tention that the employers should have produced the production 
and sales information. The Board conditioned its bargaining order 
against Red Blanket pertaining to the wage and related data upon 
the requirement that, “within 30 days from this decision, Local 
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pee shall have complied with Section 9(f), (g), and (h) of the 

t” (J.A. 1780, 1781). Local 6-122 did not effect compliance, 

ae for this reason the Board has not sought enforcement of the 

* order against Red Blanket. Red Blanket now claims that, even if 

the unions prevail in their contention that the production and sales 

information should have been produced, no bargaining order per- 

taining to that data should ensue “insofar as Respondent Red 
Blanket is concerned” (PIRC br., p. 38, n. 19).?” 


The Board conditions a bargaining order in favor of a union upon 
i compliance with Section 9(f), (g), and (h) upon the rationale 
~ that, since the Board could not issue a certification in favor of a 

non-complying union, it should not issue a bargaining order in 

favor of it. Marshall and Bruce Co., 75 NLRB 90, 94-96. | We do 
e not contest this exercise of discretion. But what Red Blanket 
4 would have this Court do is to read the order conditioning the 
grant of relief upon compliance as if it also conditioned Local 6- 
4 122’s right to seek judicial review of the denial of relief. The order 

does not say so, and the Board would be powerless to enter such an 

order even if it were so minded. In an unfair labor practice pro- 

ceeding, the only step in the process which is conditioned upon 
. compliance with Section 9(f), (g), and (h) by the charging union 
s is the issuance of the complaint (N.L.R.B. v. Dant, 344 U.S. 375) ; 
the right to seek judicial review of a denial of relief is not condi- 
‘ tioned at all. The Board could not, in dismissing a complaint 
alleging a refusal to bargain, condition a union’s statutory nght to 
seek judicial review of the order of dismissal by requiring compli- 
ance with Section 9(f), (g), and (h) within 30 days of the dis- 
missal order. Yet that is precisely the power that Red Blanket’ s 
re contention presupposes when it seeks denial of the petition for 

review because Local 6-122 did not effect compliance within 30 

days of the order granting relief. If the conditions then disclosed 
* indicate its appropriateness, the Board may, upon remand of the 
case to formulate a bargaining order pertaining to the production 
and sales data, condition that order upon Local 6-122’s compliance 


27 It was indicated by unions’ counsel at the prehearing conference 
- that this contention should more properly be made to the Board upon 
the remand of the case to it for the formulation of an order. 





32 


with Section 9(f), (g), and (h) within 30 days of its entry. The 
Board cannot do more, nor does it wish to so far as we are aware.”® 


Respectfully submitted, 


ARTHUR J. GOLDBERG 

Davmw E. FELLER 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


BERNARD DuNaAu 
912 Dupont Circle Building, N. W. 
Washington 6, D. C. 

Attorneys for petitioners in No. 1 4,303 


November 1958. 


78 It goes without saying that, should the unions prevail in their 
contention that the strike is an unfair labor practice strike, the Board 
cannot condition the order it formulates requiring Red Blanket to re- 
instate the strikers upon Local 6-122’s compliance with Section 9(f), 
(g), and (h). No contrary contention is made. It is worthwhile not- 
ing that, upon the remand of the case to the Board in N.L.R.B. v. 
Wooster Division of Borg-Warner Corp., 236 F. 2d 898, 907 (C.A. 6), 
aff'd in part rev'd in part on other grounds, 356, U. S. 342, to de- 
termine whether certain unfair labor practices were a cause of the 
strike rather than the cause of the strike (Un. br. p. 51), the Board 
found upon an application of the proper standard that the strike 
was an unfair labor practice strike. 121 NLRB No. 186, 43 LRRM 
1006. 
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I. The contention that the parties did not negotiate prior 
to the strike 


As set. forth in our opening brief. (pp. .6-11), the 
Employers’ Committee and NRNC, the committee au- 
thorized by the Locals to bargain for’ them with re- 
spect to the three industry-wide demands, met five 
times between February and June 1954. According 
to the Companies, however, they did not purport to 
bargain, their discussions were merely “‘preliminary 
and exploratory in nature,’’ and both parties under- 
stood that the ‘‘real’’ bargaining would take place at 
the local level. This means, they argue, that they 
were under no duty to furnish wage data during this 
period (Br. pp. 5, 13). 

In contrast, they asserted before the Board that the 
“‘ecommittees negotiated seriously upon the industry 
demands. Each presented carefully prepared argu- 
ments, and statistics which were disputed by the other 
* * *, At the local level, the negotiations hinged on a 
wage increase’’ (Br. to Bd., Exh. A, p. 9). Thus, 
the contention set forth above was not raised before 
the Board but appears for the first time in the Com- 
panies’ brief to this Court. The Court is therefore 
foreclosed from considering it under the limitation in 
Section 10 (e) of the Act which provides that ‘‘No 
objection which has not been urged before the Board 
* * * shall be considered by the Court unless the fail- 
ure or neglect to urge such objection shall be excused 
because of extraordinary circumstances.’’ Since the 
Companies do not attempt to make a showing of any 


*For the convenience of the Court, a certified copy of the 
brief has been lodged with the Clerk. - 
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extraordinary circumstances which excuse their faile 
ure to make this contention before the Board, it can- 
not -be raised for the first time here. West Texas 
Utilities Co. v. N. L. R. B., 87 U.S. App. D. C. 179, 185, 
184 F. 2d 233, 239 (C. A. D. C.), certiorari denied 
341 U. S. 939; N. L. R. B. v. Seven-U p Bottling Co., 
344 U.S. 344, 346-347. 

In any event, the facts set forth in our main brief 
(pp. 6-11), and the statement in the Companies’ brief 
to the Board, supra, p. 2, disclose that the record does 
not support the new contention. Indeed at p. 16 of 
their brief to this Court, the Companies assert, “‘It is 
obvious that there was hard bargaining on both sides,”’ 
that the Union refused to recede from its original 
demands and that the Employers’ Committee was 
‘equally insistent that the old contracts be renewed.” 
Furthermore, surely one of the purposes of “<prelimi- 
nary’’ discussions would be to afford the Union 
opportunity to request and receive information neces- 
sary to enable it to bargain intelligently when nego- 
tiations got under way. ‘Therefore, even if it is 
assumed, arguendo, that the meetings were prelimi- 
nary only, that fact does not excuse the se a 
failure to furnish the wage data. 


II. The contention that the Union made no showing that the 
wage data was relevant to negotiations 


The Companies seek to have this Court apply ite 
rule with respect to the furnishing of business data to 
the request for wage data. In other words, they 
argue that the Act does not require an employer to 
furnish wage data unless the Union proves that it is 
relevant to negotiations (Br. pp. 16-18). That ques- 
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tion, we submit, was answered cori¢lusively when the 
Supreme Court overruled a lower court holding that 
an employer was under no duty to furnish wage data 
(which did not appear to the Court to be relevant), 
merely because the Union said, “ ‘we want it’ or ‘It is 
a handy thing to have around’”’ N. L. BR. B. v. Wool- 
worth Co., 351 U. 8. 149, reversing 235 F. 2d 319, 323 
(C. A. 9). Moreover, the only issue in that case was 
whether Woolworth violated the Act by, without more, 
failing to supply the data and the Court found that 
it did. Accordingly, the question of whether the 
Company is deemed to have committed a “per se’’ 
violation or is said to have failed to bargain in good 
faith is academic only. The significant thing is that 
it is now well settled that wage information must be 
supplied upon request “‘unless it plainly appears ir- 
relevant’’ since “‘any less lenient rule * * * would 
greatly hamper the bargaining process, for it is vir- 
tually impossible to tell in advance whether the re- 
quested data will be relevant except in those infre- 
quent instances in which the inquiry is patently 
outside the bargaining issue.” N. DL. BR. B. Vv. 
Yawman & Erbe Manufacturing Co., 187 F. 2d 947, 
949 (C. A. 2)? 


? Although the lower court believed that the Board did not 
intend to enunciate a “‘per se’ right”, it conceded that the 
Board’s “holding approaches it,” 235 F. 2d at 322. 

*The Companies argue that they were justified in withhold- 
ing the wage information at least until negotiations demon- 
strated its relevancy and necessity (Br. pp. 12-13). However, 
in November, 1953, shortly before the Union’s initial request, 
and long’ before the Union had made any demands, PIRC 
initiated its own wage survey because, it. assured its members, 
“The availability of such information is necessary in union 
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The Companies misconceive the nature of their duty 
to furnish wage data in still another respect when 
they argue that they had a “right” to “‘negotiate”’ 
with the Union its demand for wage information 
(Br. p. 12). The duty to supply information which 
the Union must have if there is to be genuine collec- 
tive bargaining is no more bargainable than is the 
employer’s duty to recognize the majority representa- 
tive of his employees or his duty to meet with it on 
request. Cf. McQuay-Norris Mfg. Co., v. N. L. R: B., 
116 F. 2d 748, 751 (C. A. 7), certiorari denied 313 
U.S. 565. 


III. The attack upon the Board’s order 


A. The contention that the Companies should not be required to furnish 
the data to Local 6-7 


The questions to be considered by the Court were 
formulated in the Prehearing Conference Stipula- 
tion which was approved by the Court (Br., Title 
Page). Briefly summarized, they are whether the 
Board properly concluded that the Companies violated 
the Act in one respect but did not violate it in others. 
No question raises the issue of the propriety of the 
Board’s order if its findings and conclusions are valid. 
We believe, therefore, that the Companies raise an 
issue not properly before the Court when they ¢on- 


negotiations” (J. A. 589, 591, 1038, G. C. Ex. 87). See ‘also 
its statement that the data supplied by the 1951 wage survey 
was “exceptionally valuable in resisting union demands’ for 
bracket increases” (J. A. 591-592, G. C. Ex, 88). Furthermore, 
contrary to their statement (Br. p. 16), the Union asserted in 
the course of negotiations that it had “heard” that the Com- 
panies were not “living up” to the contract with respect to 
vacations (J. A. 429-430). 
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tend, that :“‘The Policies of the Act. Would Not Be 


Affected by. Ordering. Respondents, to. Bargain with. 
a Union which Does Not Represent their Employees” 
(Br. pp. 22-23)... CE. International Brotherhood of 


Boilermakers v. N. L. R. B., 42 LRRM 2771 (C. A. 
D. C.), decided October 2, 1958. 

If, however, the Court wishes to consider the ques- 
tion, we submit that.the Board’s order is proper and 
should be enforced. An order limited to directing 
the Companies to “cease and desist’’ from the unfair 
labor practice found would merely bar a repetition of 
the conduct found to have violated the Act. It would 
leave wholly unexpunged the effects of the prior viola- 
tion and would therefore fail to accomplish one of the 
chief’ purposes which an order is designed to achieve. 
Such a result, we believe, is justified only if it is clear 
that entry of the usual, remedial order would do 
violence to basic policies of the Act. The burden of 
proving that entry of the order here would have that 
result is upon the Companies and, as demonstrated 
below, they have failed to sustain that burden. Cf. 
Franks Bros. Company v. N. L. BR. B., 321 U.S. 
702, 704. 

It is undenied that the Union represented a major- 
ity of the employees at the time the Companies 
violated the Act by failing to comply with the Union’s 
request for wage data. But, according to the Com- 
panies, they should not now be required to supply 
the data because, they claim, Local 6-7 later lost its 








q 


majority (Br. p. 22).* The. record, however, falls 
far short of establishing that Local 6-7 no longer 
has a majority: Although as set forth in our main 
brief (pp. 11-13), the strike began on June 21 all of 
the. Companies continued to bargain with the Union 
through August.’ In fact, Tite Knot and Ponderosa 
negotiated a contract with a committee of Local! 6-7 
on August 9; it was later repudiated by the 
Local on the ground that the committee had no 
authority to negotiate it (J. A. 1840-1842; 1663-1665, 
1677-1678). Tite Knot, Ponderosa and Barclay 
argued before the Board, however, that the Union 
later lost its majority, citing as evidence the fact that 
“a majority of [the] old crews returned to work” 
while the strike was still going on (Br. to Bd. Ex. A, 
p. 8). But since strikers return to work for a variety 
of reasons, the most common being financial difi- 
culties, it cannot be assumed from this fact alone that 
they no longer wanted the Union to represent them. 
Indeed, the Companies now base their contention 
on an entirely different ground, ¢. ¢., that the “strikers 
were replaced”? (Br. p. 22). .It will be noted, how- 
ever, that they rely on nothing more than the claim 
of the General Counsel that Ponderosa and Tite Knot 
wrongfully denied reinstatement to a number of 
named strikers on the ground that they had been re- 
placed. They ignore the fact that in their sworn 


‘This contention applies only to that portion of the order 
directed at Ponderosa, Tite Knot and Barclay. Barclay and 
Tite Knot constitute a single bargaining unit (J. A. 1804, n. 5, 
1799-1802). 

5’ Tite Knot had previously canceled the old contract bean 
the Union had “pulled a strike” (J. A. 1662). 
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answers these Companies asserted that some of the 
strikers, who were allegedly replaced, were in fact 
reinstated or rehired later and that others did not ap- 
ply for reinstatement (G. C. Exs. 1-S, 1-T, 1-0). 
They also ignore the fact that, even conceding, 
arguendo, the correctness of the General Counsel’s 
claim, only a small percentage of the strikers was 
replaced.® 

In sum, then, the Companies have failed to sub- 
stantiate their claim that Local 6~7 has lost its ma- 
jority status and the record as a whole furnishes no 
justification for their contention that an order re- 
quiring them to furnish the Union the wage data 
which they wrongfully withheld from it would do 
violence to the policies of the Act.’ 


*No finding was made on this issue since the Board found 
that the Companies were under no obligation to reinstate the 
strikers on request (Main Br. p. 15). Ponderosa claimed that 
it had 100 employees, that it replaced 14 strikers, two of whom 
were later rehired (G. C. Ex. 1-S). Tite Knot asserted that 
it replaced 10 out of its crew of 33 but that “several” of the 
strikers were rehired later (J. A. 1198-1199, 1203, G. C. Ex. 
1-T). According to Barclay, no strikers were replaced and 
only “about three” of a crew of “about thirty” did not return 
to work (G. R. Ex. 1-0). 

7 As long as an unfair labor practice remains unremedied, it 
is impossible to “disentangle” the factors which are responsible 
for any losses of majority which may occur. W. L. RP. B. v. 
Andrew Jergens Co., 175 F. 2d 130, 185 (C. A. 9), certiorari 
denied, 338 U. S. 827. Indeed in Franks Bros. Company v. 
N. L. BR. B., 321 U. S. 702, the leading case on this issue, the 
loss of majority resulted from replacement of employees in 
the normal course of business (zbid. at 703). 


a: 
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B. The! cotitention: that no order dhonid issue against PIRC 
We believe that the Companies’ contention that no 
order should issue against PIRC (Br. p. 23), like the 
one above, is not encompassed by the questions formu- 
lated by the parties and approved by the Court. In 

any event, it, too, is wholly lacking in merit. : 
Section 8 (a) (5) of the Act proves that it shall 
be an unfair labor practice for an “employer” to re- 
fuse to bargain collectively with the representatives 
of his employees. Section 2 (2) of the Act (infra, 
p. 12), defines the term ‘“‘employer’” as including 
‘“‘any person acting as an agent of an employer, di- 
rectly or indirectly’’ and its legislative history dis- 
closes that the status of an agent as an employer is 
governed by “the ordinary rules of common law 
agency.” Applying this test, the court in N. L. R. B. 
v. Taylor-Colquitt Co., 140 F. 24 92 (C. A. 4), a ease 
in which a foreman’s wife was found to be an. em- 
ployer within the meaning of the Act and personally 
accountable for her unfair labor practices, stated hat 

p. 93): | 


The company tacitly made her its scent and 
she was within the meaning of Section 2. (2) 
of the Labor Act an employer. 

It is obvious and it is reasonable to hold that 
the interpretation of the Act makes one who 
aids the immediate employer in contravening 
the statute an employer also. N. L. BR. B. v. 
Grower-Shipper Vegetable Assn., 9 Cir. 122 F. 
2d 368. Such an interpretation is an adoption 
of the established common-law principle that 


®H. Rept. No. 510, 80th Cong., 1st sess., p. 36; 93 Cons. 
Rec. 6442; zbzd., at 658-659. 
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gn agent is accountable for his own illegal acts 
even though performed under conditions i impos- 
ing liability on his principal.” 

In the case at bar the evidence set forth in our 
main brief (pp. 4-13), clearly establishes that PIRC 
was the ‘‘agent’’ of the Employers in dealing with 
NRNC and it follows, therefore, that it is accountable 
under the foregoing provisions of the Act for the 
unfair labor practice found. In fact, the Companies 
do not seriously deny that PIRC is legally respon- 
sible for the illegal conduct but contend primarily 
that an order against PIRC is not justified on the 
facts. They argue that PIRC, through its secretary- 
manager Irving, was merely the ‘‘spokesman’’ of the 
Employers, the implication being that PIRC was in 
no way responsible for their conduct. They thus 
ignore the fact that it was PIRC which, apparently 
sua sponte, “advised’’ and encouraged the Employers 
“to do nothing”’ about the questionnaire, that it re- 
peatedly initiated other actions by the Employers, 
often in the form of letters to be sent to the Union, 
letters which the Companies copied verbatim, and that 
both PIRC and the Companies recognized that PIRC 
was representing the Employers throughout most of 
the negotiations (J. A. 116, 323-325, 660-669, 675-676, 


* Accord: Butler Bros. v. N. L. R. B., 184 F. 2d 981, 985 
(C. A. 7), certiorari denied, 320 U. S. 789; W. LZ. R. B. v. 
Northwestern Mutual Fire Assn., 142 F. 2d 866, 868 (C. A. 9); 
certiorari denied, 323 U. S. 726; WV. LZ. R. B. v. Sun Tent- 
Luebbert Co., 151 F. 2d 483, 485-486, 489 (C. A. 9), certiorari 
denied, 329 U. S. 714; cf. V. Z. R. B. v. Mylan-Sparta Co. Ino., 
166 F’. 2d 485, 490 (C. A. 6). 


a) 
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679, 755, 769-771, 776, 778, 1159-1160, 1563, 1673-1674, 
1685). al | 
Furthermore, the record does not support the Com- 
panies’ statement (Br. p. 20), that PIRC had “little, 
if any, of the information” which the order directs it 
to furnish. For example, as noted, supra, p. 4, n. 3, 
PIRC conducted its own wage survey in preparation 
for these very negotiations. 
It follows, therefore, that the Board’s eniee 9 prop- 
erly directs PIRC to furnish wage data, upon ia aaa 
Respectfully submitted. 
JEROME D. FENTON, 
General Counsel, 
THomas J. McDermort, 
Associate General Counsel, 
MarceL MA.Liet-PReEvosT, 
Assistant General Counsel, 
Rosanna A. BLAKs, 


Attorney, | 
National Labor Relations Board. 


NOVEMBER 1958. 


20See also: (1) PIRC’s letter of February 10, signed by 
Irving, which stated that some employers “notably those who 
expect to be represented by associations * * * PIRC is among 
this * * * group” (G. C. Ex. 15); (2) the letter of March 17 
setting forth the Employers’ position, signed “Employers’ 
Negotiating Committee By Pine Industrial Relations Commit- 
tee, Inc.” (G. C. Ex. 22B); the letter of February 6, which 
refers to the Employers’ Committee as “A PIRC committee” 
aS C. Ex. 45). 








APPENDIX 


An additional relevant provision of the National 
Labor Relations Act, as amended (61 Stat. 136, 65 
Stat. 601, 29 U.S. C., See. 151, et seq.), is as follows: 


Sec. 2. When used in this Act— 


* * * * * 


(2) The term “employer’’ includes any per- 
son acting as an agent of an employer, directly 
or indirectly, but shall not include the United 
States or any wholly owned Government cor- 
tae or any Federal Reserve Bank, or any 

tate or political subdivision thereof, or any 
corporation or association operating a ‘hospital, 
if no part of the net earnings inures to the 
benefit of any private shareholder or individual, 
or any person subject to the Railway Labor 
Act, as amended from time to time, or any 
labor organization (other than when acting 
as an employer), or anyone acting in the ca- 
pacity of officer or agent of such labor 
organization. 

(12) 
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